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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


BEFORE THE FEDERAL POWER COMMISSION 


In the Matters of: 
Docket Nos. 
American Louisiana Pres Live Company G-18419 
Micuican Wisconsin Pree Line Company G-12292, 
G-17512, RP60-9 


Hearing Room F-G, 

Federal Power Commission, 
441 G Street, Northwest, 
Washington, D. C. 

Thursday, September 21, 1961. 


The above-entitled matters came on for hearing, pursuant 
to notice, at 10:00 a.m. 


BeErore: 
Epwarp B. Marsu, Hearing Examiner. 


APPEARANCES: 

Cuartes V. SHannon, May, Shannon & Morley, 1700 K 
Street, N. W., Washington 6, D. C., representing Amer- 
ican La. Pipe Line Company and Michigan Wisconsin 
Pipe Line Co. 


E. C. Sropparp, Fifth Floor, Lewis Cass Building, Lans- 
ing 13, Michigan, on behalf of the Michigan Public 
Service Commission. 


Seymour Tasry, Froelich, Grossman, Teton and Tabin, 
231 South LaSalle Street, Chicago, Illinois, on behalf 
of the Wisconsin Public Service Corporation. 


H. J. O’Leary, 1 West Wilson Street, Madison, Wiscon- 
sin, on behalf of the Public Service Commission of 
Wisconsin and the State of Wisconsin. 


(2) 


Harry K. Wrencu, Jz., and Grew H. Betz, 107 North 
Eighth Street, Manitowoc, Wisconsin, on behalf of the 
Wisconsin Fuel and Light Company. 
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Evucene O. Genu, 122 West Washington Avenue, Madi- 
son, Wisconsin, on behalf of Wisconsin Power and 
Light Company. 
Joun F. Zmmerman, 733 North Broadway, Milwaukee, 
Wisconsin, on behalf of the Wisconsin Natural Gas 
and Wisconsin Power Company. 


Rozserr L. Waupo, Assistant General Counsel, 626 East 
Wisconsin Avenue, Milwaukee 2, Wisconsin, on behalf 
of the Milwaukee Gas Light Company. 


Joun F. Gaston, Assistant General Attorney, Post Office 
Box 351, Cedar Rapids, Iowa, on behalf of the Iowa 


Electric Light and Power Company. 


Revsen Goupserc and Grorce Spiecer, 1730 K Street, 
N. W., Washington 6, D. C., on behalf of the Michigan 
Gas and Electric Company. 

Cuartes R. S. ANnperson, Assistant General Counsel, 
Iowa Southern Utilities Company, Post Office Box 333, 
Centerville, Iowa, on behalf of Iowa Southern Utilities 
Company. 

Wuuarp 8. Starrorp, 204 South Hamilton Street, Madi- 
son, Wisconsin, on behalf of Madison Gas and Electric 
Company. 

Ira A. Beynon, Winchester, Indiana, on behalf of the 
Ohio Valley Gas Company. 

Davin R. Kapitan, 350 Guardian Building, Detroit 26, 
Michigan, Special Assistant Prosecuting Attorney, on 
behalf of Wayne County, Michigan. 
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(2) 


Txomas G. Ryan, Jr., Gallagher, Connor & Boland, 821- 
15th Street, N. W., Washington, D. C., on behalf of 
Michigan Gas Utilities. 


E. J. McManvs, 11 North Fifth Street, Koekuk, Iowa, on 
behalf of Keokuk Gas Service Company. 

JERoME G. McGrats, 1130-17th Street, N. W., Washing- 
ton, D. C., on behalf of the Fuels Research Council, 
Inc., National Coal Association, United Mine Workers 
of America and Midwest Coal Workers Institute, Inc. 


3-5 


W. F. Spurrier, 1725 Carroll Avenue, St. Paul, Minne- 
sota, on behalf of North Central Public Service Com- 


pany. 


Datz E. Dory, 1028 Connecticut Avenue, N. W., Wash- 
ington, D. C., and Aaron C. Brown, Paris, Tennessee, 
on behalf of Paris-Henry County Public Utility Dis- 


trict. 


Aubert J. Feicen, 906 Hill Building, 938-17th Street, 
N. W., Washington 6, D. C., on behalf of American Gas 
Company. 


Azruur R. Szper, Jr., 3600 Penobscot Building, Detroit 
26, Michigan, on behalf of Michigan Consolidated Gas 
Company. 


Rozerr Perpve, Federal Power Commission. 


6 
PROCEEDINGS 


Presiding Examiner: Please come to order. 

This hearing is in the matter of American Louisiana 
Pipe Line Company, Docket No. G-18419, and Miehigan 
Wisconsin Pipe Line Company, Docket Nos. G-12292, G- 
17512, and RP60-9. 

The hearing is convened here at this time pursuant to 
the Order of the Commission dated August 31, 1961, con- 
solidating the several proceedings and fixing the date for 
hearing thereon. 


Presiding Examiner: Well, I presume there is nothing 
to be done before we proceed to the recess for the purposes 
of the pre-hearing conference. 


& s * * * 
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Presiding Examiner: The hearing is reconvened. 

I presume that perhaps we should follow the same order 
that we did this morning. 

I will call the names of the parties and they will be 
asked to state their position with respect to the stipulation, 
stating whether or not they agree to it, whether they will 
accept it in part, or whether they will accept it in part, or 
whether they will not accept any part of it or whether 
they will accept it with reservations or whatever their 
position may be, but I think it should be made clear so that 
we will know exactly what the position is and what effect it 
may have upon the adoption of the stipulation as such. 

Mr. Perdue: Do you want the stipulation put in the 
record, sir, as if read? 


(16) 


Presiding Examiner: Yes, it should be put in first, I 
think. 

I will ask the reporter to here insert in the record and 
I assume you have in mind handling it this way, rather than 
as an exhibit? 

Mr. Perdue: Which would you prefer, your Honor? 

Presiding Examiner: I think it would be better to have 
it inserted in the transcript, both the letter of transmittal 
under date of July 14, 1961, and the stipulation and agree- 
ment as it has been proposed and as it was presented 
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to the Commission. 

Mr. Shannon: That is correct, your Honor. 

Might I make a suggestion purely in the interest of saving 
time in view of what occurred during the prehearing con- 
ference, and that is that you vary the order and call on Mr. 
O’Leary first on behalf of the Wisconsin Commission be- 
cause I think that will shorten the matter. 


If that is all right with Mr. Stoddard, I am sure he would 
have no objection. 


(The letter is as follows:) 


MICHIGAN WISCONSIN PIPE LINE COMPANY 
July 14, 1961 


Mr. Joseph H. Gutride, Secretary 
Federal Power Commission 

441 G Street, N. W. 

Washington 25, D. C. 


Dear Mr. Gutride: 


On July 12, 1961 a third conference was held with respect 
to the settlement of issues involved in Michigan Wisconsin 
Pipe Line Company’s and American Louisiana Pipe Line 
Company’s rate cases in Docket Nos. G-12292, G-17512, 


6 


(18) 


G-18419 and RP60-9. In this conference, a stipulation pre- 
pared by the Commission Staff and the Companies was pre- 
sented for discussion. This stipulation, which would dis- 
pose of all matters in the various rate cases except for the 
question of 


18 


the future rate design of both companies, also provides 
for consolidation of the various dockets for purposes of 
hearing, a pretrial conference and the introduction of the 
stipulation as a part of the hearing record. 


Transmitted herewith are ten (10) copies of the stipula- 
tion which incorporates certain changes proposed at the 
July 12th conference, together with related cost of service 
schedules. 


Copies of this letter and the enclosures are being mailed 
to each party shown on the attached list. 


Respectfully, 


Micuican Wisconsin Pree Line Company 
American Louisiana Pree Line Company 


By (s) Ray J. Lynce 
Ray J. Lynch 
Treasurer 
Enclosures. 


(The stipulation referred to follows :) 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket No. 

American Louisiana Pipe Line Company G-18419 
Michigan Wisconsin Pipe Line Company G-12292, 
G-17512, 

RP60-9 


Stipulation and Agreement 


Whereas, pursuant to the Commission’s order of Novem- 
ber 8, 1957 in Docket No. G-12292, an increase in the rate 
of Michigan Wisconsin Pipe Line Company (Michigan Wis- 
consin) from 35.75¢ to 37.5¢ per Mef became effective, 
subject to refund, as of September 15, 1957 and such rate 
of 37.5¢ per Mcf remained in effect until March 1, 1960, and 

Whereas, pursuant to the Commission’s order of March 
18, 1960 in Docket No. G-17512, the following rates became 
effective, subject to refund, on Michigan Wisconsin’s sys- 
tem, as of March 1, 1960: a demand charge of $2.62 per Mcf 
and a commodity charge of 24¢ per Mcf under the ACQ-1 
Rate Schedule subject to the proviso that the average rate 
per Mef during the period ending August 31, 1960 would not 
exceed 37.5¢ per Mef and with a development rate of 39¢ 
per Mef; a rate of 24¢ per Mcf under the OS-1 Rate sched- 
ule; and a rate of 39¢ per Mef under the SGS-1 Rate Sched- 
ule, which rates remained in effect until October 7, 1960: 
and 

Whereas, pursuant to the Commission’s order of J. anuary 
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24, 1961 in Docket No. RP60-9, the following rates became 
effective, subject to refund, on Michigan Wisconsin’s sys- 
tem, as of October 7, 1960: a demand charge of $3.50 per 
Mcf and a commodity charge of 26¢ per Mef under the 


8 


(21) 


ACQ-1 Rate Schedule, with a development rate of 46¢ per 
Mef; a rate of 26¢ per Mef under the Os-1 Rate Schedule; 
and a rate of 46¢ per Mef under SGS-1 Rate Schedule, which 
rates have remained in effect since October 7, 1960; and 

Whereas, pursuant to the Commission’s order of Decem- 
ber 1, 1959 in Docket No. G-18419, the following rates of 
American Louisiana Pipe Line Company (American Louisi- 
ana) became effective, subject to refund, as of November 
1, 1959 ; a demand charge of $3.61 per Mef and a commodity 
charge of 27¢ per Mef under the CD-1 Rate Schedule, and 
a rate of 48¢ per Mef under the SG-1 Rate Schedule; with a 
development rate or 43¢ per Mef; and 

Whereas, conferences were held on June 5, 1961, June 
20, 1961 and July 12, 1961 between representatives of the 
Commission’s Staff and other interested parties for the 
purpose of limiting the issues and expediting the hearing 
in the above-captioned matters, it is hereby stipulated and 
agree as follows: 


1. Michigan Wisconsin’s Docket Nos. G-12292 and G- 
17512 which cover the period from September 15, 1957 to 
October 7, 1960 of approximately thirty-six months shall be 
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disposed of on the basis of the cost of service for the test 
periods consisting of the 12 months ended August 31, 1958, 
August 31, 1959 and August 31, 1960, as set forth in the 
attached two page schedule marked ‘‘Sch.MW-I’’. 

Within 60 days after final approval of this stipulation by 
the Commission, Michigan Wisconsin shall refund to its 
customers the amount of $330,034 shown in Line 10 of 
Column (4) of the attached schedule ‘‘Sch. MW-I’’ and the 
proceedings in docket Nos. G-12292 and G-17512 shall then 
be terminated except for the following: 


(a) In the event Michigan Wisconsin’s claimed deduction 
of expense for depreciation of rights-of-way is ultimately 
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(21) 


allowed for Federal income tax purposes, Michigan Wiscon- 
sin shall make additional refunds of the amounts of $65,439 
and $70,385 for the 12 months ended August 31, 1958 and 
August 31, 1959, respectively. 


(b) In the event Michigan Wisconsin receives any re- 
funds applicable to the period from September 15, 1957 
through August 31, 1959, from Phillips Petroleum Company 
(Phillips) as a result of the proceedings in Docket No. G- 
13069, Michigan Wisconsin shall, in turn, refund such 
amounts to its customers. 


The amount of the above-mentioned refunds to each eus- 
tomer of Michigan Wisconsin shall be computed on the 
basis of the 
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volumes of gas purchased by such customer during the 
period to which the refund applies. 


2. The rates to be charged by Michigan Wisconsin in 
Docket No. RP60-9 for the period commencing on October 7, 
1960 shall be determined on the basis of the cost of service 
in the amount of $112,176,045 and related sales of 268,000 
MMef for the test period consisting of the 12 months ended 
August 31, 1960, normalized for known changes, as set 
forth in the attached three page schedule marked ‘‘Sch. 
MW-II’’, but in no event shall said rates produce annual 
revenues in excess of the revenues which would be pro- 
duced by the rates which became effective on October 7, 
1960 in Docket No. RP60-9. In this connection the SGS-1 
rate and the development rate in the ACQ-1 Rate Schedule 
shall be fixed at 45¢ per Mef. 


3. American Louisiana’s Docket No. G-18419, insofar as 
it covers the period from November 1, 1959 to December 
31, 1960, shall be disposed of on the basis of the cost of 
service for the test period consisting of the calendar year 
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(24) 


1960 as set forth in the attached two page schedule marked 
“Schedule AL-I’’. 

Within 60 days after final approval of this stipulation 
by the Commission, American Louisiana shall refund to its 
customers a total of $2,044,961 which is applicable to the 
period from November 1, 1959 to December 31, 1960 and 
repre- 

23 
sents the difference between the actual revenues received 
and revenues based on an average cost of service per Mef 
of 36.27¢ shown on Line 10 in the attached ‘‘Schedule AL- 
I’. Such refunds shall be made as follows: 


(a) The refund to each SG customer shall be computed 
on the basis of 3¢ per Mcf (a reduction from 48¢ to 45¢ 
per Mcf) purchased by such customer during the period 
from November 1, 1959 to December 31, 1960. 

(b) The refund to each CD customer shall be computed 
on the basis of 1.0762¢ per Mef purchased by such customer 


during the period from November 1, 1959 to December 31, 
1960. 


4. Upon compliance with Paragraph 3 of this stipulation, 
the refund obligation of American Louisiana up to Decem- 
ber 31, 1960 shall be terminated except for the following: 

(a) In the event American Louisiana’s claimed deduc- 
tion of expense for depreciation of rights-of-way is ulti- 
mately allowed for Federal income tax purposes, American 
Louisiana shall make additional refunds on an Mef basis 
to its CD customers in the amount of $64,471. 

(b) In the event American Louisiana receives any re- 
funds, applicable to the period from November 1, 


24 


1959 to December 31, 1960, from Texas Gas Transmission 
Corporation (Texas Gas) as the result of the proceedings 
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(24) 


in Docket No. G-18886, American Louisiana shall, in turn, 
refund such amounts on an Mef basis to its CD customers. 


5. The rates to be charged by American Louisiana in 
Docket No. G-18419 for the period commencing on January 
1, 1961 shall be determined on the basis of the cost of 
service in the amount of $56,261,267 and related sales of 
150,178 MMef for the test period consisting of the calendar 
year 1960, normalized for known changes as set forth in 
the attached four page schedule marked ‘‘Schedule AL-II’’. 
In this connection, the SG-1 rate shall be fixed at 45¢ per 
Mef. 

Within 60 days after final approval of this stipulation by 
the Commission, American Louisiana shall file in Docket 
No. G-18419 interim rate schedules to be effective as of 
January 1, 1961 providing for a demand charge of $3.47 
per Mef and a commodity charge of 26.5¢ per Mef under 
the CD-1 Rate schedule and a rate of 45¢ per Mef under 
the SG-1 Rate Schedule. Within 30 days after the accept- 
ance of the interim rate schedules by the Commission, 
American Louisiana shall refund to its customers the dif- 
ference between the revenues actually collected on and 
after January 1, 1961 and the revenues which the interim 
rates would have produced on and after January 1, 1961. 
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6. The Commission shall reserve jurisdiction over the 
disposition of (1) any refunds which American Louisiana 
may receive from Texas Gas as the result of the proceed- 
ings in Docket Nos. RP61-15 and G-18886 insofar as such 
refunds apply to the period subsequent to December 31, 
1960 and any refunds which Michigan Wisconsin may thus 
receive from American Louisiana; and (2) any refunds 
Michigan Wisconsin may receive from Phillips as the result 
of the proceedings in Docket Nos. RI60-349 and G-19032 
insofar as such refunds apply to the period subsequent to 
October 6, 1960. 
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(26) 


7. Pursuant to this stipulation and agreement the hear- 
ings to be held in the above-captioned matters will be 
limited to the design of the rates for American Louisiana 
and Michigan Wisconsin for the future, including the alloca- 
tion of costs between demand and commodity, but exclud- 
ing the rates for small general and development service. 


8. In order to effectuate the purposes of this stipulation. 
and agreement, it is agreed that, subject to the approval 
of the Commission, the following procedure should be fol- 
lowed: 


(a) The above-captioned dockets be consolidated for pur- 
poses of hearing at the earliest date that is convenient to 
the Commission and its Staff; 


(b) Upon the commencement of the hearing a recess be 
taken and a pretrial conference held before the 
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Presiding Examiner pursuant to Section 1.18 of the Com- 
mission’s Rules of Practice and Procedure; 


(c) This stipulation and agreement to be submitted to 
the Presiding Examiner at such pretrial conference and 
made a part of the record. 


9. By making this stipulation and agreement, neither 
Michigan Wisconsin, American Louisiana, the Commis- 
sion’s Staff, nor any other party to this proceeding (1) is 
to be considered as agreeing with the methods or prin- 
ciples underlying or supposed to underlie the figures set 
forth in the attached schedules or (2) is to be prejudiced or 
bound to any matter or item agreed to herein in any future 
or other proceeding. 


Dated at Washington, D. C., this 12th day of July, 1961. 
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MICHIGAN WISCONSIN PIPE LINE COMPANY 
(Docket Nos. G-12292 and G-17512) 


Staff Cost of Service 
(Based on June 20, 1961 Conference) 


Thirty-six Months Ended August 31, 1960 


Year Ended « 
Line Particulars Total 8/31/58 8/31/59 8/31/60 
OO 


No. Q@) (2) (3) (4) (5) 
Operating Expenses $123,819,135 $36,929,943 $ 42,034,234 —-$ 44,855,033 
Depreciation 16,543,262 4,854,005 5,284,818 6,404,439 


Taxes 
Other than income 5,509,298 1,559,774 1,726,706 2,222,818 


Federal Income (Page 2) 13,685,236 3,998,483 4,429,965 5,256,788 

State Income 402,153 122,071 125,015 155,067 
Return at 6.5% (Page 2) 23,807,924 7,099,763 7,583,258 9,124,903 
Other Income (72,950) (25,354) (23,461) 


Cost of Service $183,694,108  $ 54,538,690 — $ 61,160,535 
Gas Sales Revenues $183,741,699  $ 54,537,963 $ 61,490,569. 
Excess Revenues Taye = aw 

(Deficiency) $ 47,591 $ 330,034 ($ 281,716) 


Sales Volume in Mef 491,403,348 ~ 163,974,848 181,898,228 


Nore: Increase in cost of service due to 
not using depreciation on trans- 
mission rights-of-way as a dedue- 
tion to caleulate Federal income 
tax 
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Schedule MW-I (Page 2 of 2) 
MICHIGAN WISCONSIN PIPE LINE COMPANY 
(Docket Nos. G-12292 and G-17512) 
Return and Federal Income Tax 
Thirty-six Months Ended August 31, 1960 


Year Ended 


Line Particulars 8/31/58 8/31/59 8/31/60 


RG) (2) (3) (4) 
Rate Base $111,180,845 $118,458,631 $141,677 546 
Return @ 6.5% 7,226,732 7,699,811 9,209,040 
Deductions 2,967,710 3,075,601 4,001,920 
Less-Depreciation 

on transmission 
rights-of-way (74,292) (78,173) (90,000) 
Net Deductions 2,893,418 2,997,428 3,911,920 
Tax base, unadjusted 4,333,314 4,702,383 5,297,120 
Working capital 
adjustment (126,969) (116,553) (84,137) 
Net tax base 4,206,345 $ 4,585,830 5,212,983 
Federal income tax 
Rate of 48.7333% 3,998,483 
49.1356 $ 4,429,965 
50.2092 5,256,788 
Deferred taxes 742,877 1,169,729 2,667,950 
Currently payable 3,255,606 $ 3,260,236 2,588,838 
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MICHIGAN WISCONSIN PIPE LINE COMPANY 
(Docket No. RP60-9) 
Staff Cost of Service 
(Based on June 20, 1961 Conference) 


Base Year Ended August 31, 1960, Normalized for Known Changes 


Particulars Amount 
———— ee 
Line No. (1) (2) 
1 Operating Expenses $ 77,745,954 
2 Depreciation 9,129,780 
Taxes 
Other than income 3,321,416 
Federal income (Page 2) 7,915,311 
State income (Page 2 237,459 
Return at 6.5% (Page 2) 13,850,260 
Other Income (24,135) 


Cost of Service $112,176,045 
Sales in MMef (Page 3) 268,000 


Cost of Service per Mcf 41.86¢ 


CO DO RAGA 
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Sch. MW-II, Page 2 of 3 
MICHIGAN WISCONSIN PIPE LINE COMPANY 
(Docket No. RP60-9) 


Return and Income Taxes 
Base Year Ended August 31, 1960, Normalized for Known Changes 


Amount 
Line No. Particulars (2) 


Rate Base $214,824,344 


Return @ 6.5% $ 13,963,582 
Deductions 6,245,352 


Tax base, unadjusted $ 7,718,230 
Working capital adjustment (113,322) 


as wr 


Net tax base $ 7,604,908 


Federal income tax @ 51% $ 7,915,311 
Deferred taxes 4,428,465 


o ana 


Currently payable $ 3,486,846 


State income taxes (3% of Federal) $ 237,459 


Se 


1 
J 
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Sch, MW-II, Page 3 of 3 
MICHIGAN WISCONSIN PIPE LINE COMPANY 
(Docket No. RP60-9) 
Gas Balance 
Base Year Ended August 31, 1960, Normalized for Known Changes 


Line No. Particulars MMef at 14.73 psia 
Gas Supply 


American Louisiana 37,955 
Other 245,812 


Total 283,767 


Company Use 14,256 
Losses 1,511 
Sales 268,000 


Total 283,767 
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Schedule AL-1, Page 1 of 2 


AMERICAN LOUISIANA PIPE LINE COMPANY (Docket No. G-18419) 
Staff Cost of Service 
(Based on June 20, 1961 Conference) 
Year 1960—Unadjusted 
Particulars Amount 


Line No. (1) 2 
1 Operating Expenses $ 39,62 
2 Depreciation 4,85 
Taxes 
Other than Income 3,580,739 
Federal Income (page 2) 3,916,084 
State Income 136,204 
Return at six per cent (page 2) 7,306,030 
Other income (13,989) 


4,387 
2,255 


NAUm Ww 


Cost of Service 59,401,801 


a 


© 


Sales Volumes—Mef at 14.73 psia 163,783,315 


e 
o 


Cost of Service per Mef 36.27 cents 


Cost of Service per Mef using depreciation 
on transmission rights-of-way as a deduction 
to caleulate Federal income tax 36.23 cents 


Nore: Increase in cost of serviec duc to not using 
depreciation on transmission rights of way 
as a deduction to calculate Federal income tax $64,471 
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Schedule AL-1, Page 2 of 2 


AMERICAN LOUISIANA PIPE LINE COMPANY (Docket No. G-18419) 
Federal Income Tax 
(Based on June 20, 1961 Conference) 
Year 1960—Unadjusted 
Line Particulars Amount 


No, (1) (2) 

Rate Base $ 121,767,162 

Return at six per cent 7,306,030 

Deductions 3,521,933 

Less—Tax depreciation 

on transmission rights 

of way 63,341) 
Net deductions 3,458,592 


Tax Base 3,847,438 


Federal Income Tax at 
rate of 50,4421 per cent. 3,916,084 


17 
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Schedule AL-II, Page 1 of 4 
AMERICAN LOUISIANA PIPE LINE COMPANY (Docket No, G-18419) 
Staff Cost of Service 
(Based on June 20, 1961 Conference) 
Base Year Ended December 31, 1960, Normalized for Know Changes 
Line Particulars Amount 


No. (1) (2) 
1 Operating Expenses Cost 
of gas (page 4) $ 31,309,504 
Other 4,914,553 


Total $ 36,224,057 
Depreciation 4,967 224 
Taxes 

Louisiana gas severance 2,009,461 
Federal income (page 2) 4,013,297 
State income 136,204 
Other 1,790,912 
Return at 6% (Page 2) 7,134,010 
Other Income 
Cost of Service 


mo 


he 
eo FOCONAUN 


» 


Sales Volumes—MMef at 
14.73 psia (Page 3) 150,178 


13 Cost of Service per Mef 


Nore: Increase in cost of service due to not 
using depreciation on transmission rights- 
of-way as a deduction to calculate Federal 
income tax. 
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AMERICAN LOUISIANA PIPE LINE COMPANY (Docket No. G-18419) 
Federal Income Tax 
(Based on June 20, 1961 Conference) 


Base Year Ended December 31, 1960, Normalized for Known Changes 


Line Particulars Amount 


(1) (2) 
Rate Base $119,445,345 


Return at 6% $ 7,166,721 


Deductions $ 3,343,689 
Less—Tax depreciation on 
transmission rights-of-way ( 65,592) 


Net deductions $ 3,278,097 


Tax base, unadjusted $ 3,888,624 
Working capital adjustment 32,711) 


Net tax base 


Federal income tax at rate of 51% 
Deferred Federal income tax 2,922,918 


Currently payable $ 1,090,379 
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Schedule AL-II, Page 3 of 4 


AMERICAN LOUISIANA PIPE LINE COMPANY (Docket No. G-18419) 
Gas Balance 
(Based on June 20, 1961 Conference) 


Base Year Ended December 31, 1960, Normalized for Known Changes 


Line MMef at 
No. Particulars 14.73 psia 


(1) (2) 
Gas Supply (Page 4) 
Second Bayou Field 2,731 
Other 155,327 
Allowance for operating variations ( 3,100) 


Total 154,958 
Company Use 3,819 


Losses 961 
Sales 150,178 


Total 154,958 


— 
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Schedule AL-II, Page 4 of 4 
AMERICAN LOUISIANA PIPE LINE COMPANY (Docket No. G-18419) 
Cost of Gas Purchased 
(Based on June 20, 1961 Conference) 
Base Year Ended December 31, 1960, Normalized for Known Changes 


Annual Volume 
MMef at Unit 
Particulars 14.73 psia Price 


(1) 


Louisiana Supplics 
(Conf. Sched. B, Page 4) 


Additional volumes required 
for annual sales of 
150,178 MMcf 1,241 


Total Louisiana 
(See Note) 139,443 


Texas Gas Transmission 
Corporation 18,615 


Total 158,058 


Allowance for operating 
variations 3,100 


Normal year purchases 154,958 


——==—— 


Nore: Reserve redeterminations which result in a deduction of 3,589 MMef avails 
annually to American Louisiana from the Chenier Perdue and Holly Beach fields commence! 
June 1, and November 1, 1961, respectively, are not reflected above. 


BEST COPY AVAILABLE 


from the srigina!l bound volume 
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Presiding Examiner: Wisconsin Public Service Com- 
mission? 

Mr. O’Leary: Mr. Examiner, with respect to the stipula- 
tion the Public Service Commission of Wisconsin and the 
State of Wisconsin has no objection to the stipulation in 
so far as it refers to the American Louisiana case. 

With the respect to the Michigan Wisconsin Pipeline 
case it agrees with the stipulation except that that part 
relating to the rate of return for the locked in period. 

With respect to that particular exception the Commis- 
sion and the State of Wisconsin are willing to agree to re- 
serve this issue and to let the Federal Power Commission 
decide the issue on the basis of oral argument and brief 
without the introduction of further testimony. 

Presiding Examiner: Michigan Public Service Commis- 
sion? 

Mr. Stoddard: The Michigan Public Service Commis- 
sion in its essential elements accepts what Mr. O’Leary 
has proposed, that the rate of return to be determined on 
the basis of that evidence that has already been submitted, 
yet recognizing that it includes the consideration of the 
rate of return, the position of the Michigan Commission in 
respect to cost free capital. 

Presiding Examiner: Wisconsin Public Service Corpora- 
tion? 

Mr. Tabin: Wisconsin Public Service Corporation 
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supports the position enunciated by Mr. O’Leary. 
Presiding Examiner: Wisconsin Fuel and Light Com- 
pany. 
Mr. Wrench: Wisconsin Fuel and Light Company agrees 
in the position of the Public Service Commission of Wis- 
consin. 


21 


(39) 


Presiding Examiner: Wisconsin Power and Light Com- 
pany? 

Mr. Gehl: The position of Wisconsin Power and Light 
Company is the same as that of the Public Service Com- 
mission of Wisconsin. 

Presiding Examiner: Wisconsin Natural Gas and Wis- 
consin Michigan Power Company. 

Mr. Zimmerman: Wisconsin Natural Gas Company and 
Wisconsin Michigan Power Company agrees with the posi- 
tion taken by Wisconsin Public Service Commission. 

Presiding Examiner: Milwaukee Gas Light Company? 

Mr. Waldo: Milwaukee Gas Light Company agrees to 
the stipulation as it has been stated and modified on the 
record. 

Presiding Examiner: Iowa Electric Light and Power 
Company. 

Mr. Gaston: We agree to the stipulation with the reser- 
vation expressed by Mr. O’Leary. This is also with the 


understanding our agreement to the stipulation is with the 
understanding that the issue of maximum allowance per 
day for the use of the SGS rate will be an issue in the hear- 
ing as a matter of rate design. 

Presiding Examiner: Michigan Gas and Electric Com- 
pany? 

Mr. Goldberg: Mr. Examiner, Michigan Gas and 
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Electric cannot agree with all portions of the stipulation 
and without having had an opportunity to consult further 
with my principals are unable to concur in Mr. O’Leary’s 
proposal with respect to the determination of rate of return 
for the past period because it proposes a disposition of 
that issue without specification of the evidence upon which 
the disposition is to be based. 

Now, Michigan Gas and Electric cannot agree to the 
stipulation because in its view it proposes a settlement on 
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the basis of past and future rates of return that have not 
been supported by evidence. 

Michigan Gas and Electric cannot agree to the stipulation 
because, as has been explained, the stipulation does not 
contemplate that the matter of rate design with respect to 
the past period will be an issue in the hearings. 

Michigan Gas and Electric submits that it is necessary 
that evidence be adduced in support of the rate design for 
the past period as well as the future period. 

The stipulation, as the Examiner has learned from the 
conference that was held, contemplates only that the rate 
design, whatever that may encompass, will relate only with 
respect to the future period. 

Michigan Gas and Electric also cannot agree to the stipu- 
lation because the scope of what is included in rate design 
remains obscure and should be spelled out with 
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particularity in the stipulation so that we do not get in 
these quarrels in a hearing as to exactly what was intended 
to be tried or not intended to be tried. 

Now, with respect to Paragraph 6 of the stipulation, 
Michigan Gas and Electric takes the position that there 
should be a provision, rather than the proposed provision, 
for the passing through to the customers of Michigan Wis- 
consin and American Louisiana such refunds as may accrue 
to those pipe line companies as a result of the cases men- 
tioned in Paragraph 6. 

We except also to the stipulation because it does not 
provide for the reduction of the rate levels in the event 
rates to Michigan Wisconsin and American Louisiana are 
reduced. 

We object also to the stipulation because it appears to 
us that the question of whether there should be a revision 
in American Louisiana’s form of rate is not set forth as 
an issue. 
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Mr. Perdue: Could I have that last statement read, sir? 
Presiding Examiner: Yes. 


(record was read.) 


Mr. Goldberg: I might explain, in other words, the ques- 
tion is should American remain on its cost of service 
formula or should it be permitted to change over to the 
traditional demand commodity form of rate? 

Presiding Examiner: Do you still want the earlier 
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statement read? 

Mr. Goldberg: I was merely elaborating on that. 

Mr. Perdue: If that is what he meant I understand it. 

Mr. Goldberg: Now, in connection with the objection on 
rate design let me say that we believe that included in that 
issue is this matter of Section 7.4 of the terms of the tariff 
and the question of the expression in the tariff of Michigan 
Wisconsin’s branch line extension practices as is required 
by the Commission’s rules and regulations, 

Also, in rate design, when we use that term we include 
the level of the overrun rate. 

Now, with respect to this matter of test period, at this 
time we would continue to raise that, though I would say 
to you that I contemplate discussing that further with 
management. 

Having to state the position right now I am still raising 
that. 

Presiding Examiner: Iowa Southern Utilities? 

Mr. Anderson: Iowa Southern adopts the position of the 
Wisconsin Publie Service Commission with one other ex- 
ception. That is that we object to any provision being 
stipulated as far as future design of the rate is concerned. 

If we are going to get into future design in a hearing it 
is our opinion that all features of the rate should be subject 
to hearing rather than a piecemeal pile of them. But I 
don’t believe that that is a serious enough objection 
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to hold up the acceptance of this stipulation. 

Presiding Examiner: Madison Gas and Electric Com- 
pany? 

Mr. Stafford: Madison Gas and Electric Company 
adopts the O’Leary position. 

Presiding Examiner: Ohio Valley Gas Corporation? 

Beynon: Mr. Examiner, the Ohio Valley Gas Corpora- 
tion accepts and approves the settlement agreement. 

We point out that there has been no objection to the 
settlement proposed so far as it pertains to the independent 
customers of American Louisiana, and, therefore, we think 
regardless of what may happen as to the Michigan Wiscon- 
sin Pipe Line Company case that the settlement with 
American Louisiana and its customers should go through. 

Mr. Goldberg: I think Mr. Beynon has misunderstood 
the objections we raised one of which ran to American 
Louisiana about the rate form and another of which is in- 
volved in this past and future rate design. 

Mr. Beynon: With the independent customers. 

Mr. Goldberg: I take that back, not as far as American 
Louisiana, past and future does not. 

Presiding Examiner: Wayne County Michigan? 

Mr. Kaplan: The County of Wayne reiterates its previ- 
ous position, namely, that it is in full agreement with the 
stipulation between the parties in that it was done in good 
faith, and we believe in the public interest the case 
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should go on to rate design for the companies. 

Presiding Examiner: Michigan Gas Utilities Company? 

Mr. Ryan: Mr. Examiner, Michigan Gas Utilities Com- 
pany does not object to the proposed stipulation with the 
understanding that the term ‘‘design of the rates’? in- 
cluded in paragraph 7 includes all aspects of the tariff of 
Michigan-Wisconsin. 


(44) 


Presiding Examiner: Keokuck Gas Service? 

Mr. McManus: Because of the controversy that has 
arisen during the hearing today and brought out the ques- 
tions of principally the meaning of the phrase ‘‘design of 
the rates,’’ as well as the other objections that have been 
raised, Keokuck Gas Service Company will not agree to 
the stipulation. 

Presiding Examiner: Fuels Research Council? 

Mr. McGrath: Mr. Examiner, Fuels Research Council 
has no objection to the stipulation. It agrees with Mr. 
Anderson and Mr. Ryan that the question of rate design 
contemplates the various provisions in the tariff and we 
would so interpret our position that way. 

Presiding Examiner: North Central Public Service Com- 
pany? 

Mr. Spurrier: North Central adopts the position of Mr. 
O’Leary of the Wisconsin Commission. 

Hearing Examiner: Paris-Henry County? 

Mr. Doty: Paris-Henry county approves the 
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stipulation and expresses the hope that the parts of the 
stipulation dealing with America’s small general customers 
can become effective. 

Presiding Examiner: Michigan Consolidated? 

Mr. Seder: Michigan Consolidated approves the stipula- 
tion. 


Presiding Examiner: American Gas Company? 

Mr. Feigen: Mr. Examiner, American Gas Company re- 
fuses to enter into the stipulation. Several points raised 
this morning, for one thing we will not stipulate to the rate 
of return for the past periods, we have doubts as to the 
reasonableness of the 46 cent proposed rate for small gen- 
eral service customers, and we believe that Michigan Wis- 
consin’s branch line practices should be included in its 
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tariff in accordance with the suggestion made by the Com- 
mission in an order issued on December 29, 1959, which 
order denied applications for rehearing in the Midwestern 
Michigan Wisconsin proceedings, Docket Numbers G-18313, 
the Commission having said that consistent with proper 
regulatory practice it would be desirable for the tariff to 
contain a statement of line extension policy. 

Other than that, Mr. Examiner, American Gas would 
refuse to enter into a stipulation with any affiliate, sub- 
sidiary, of the American Gas System in view of certain 
occurrences which are taking place in the state of Wis- 
consin, 
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which I need not go into at this point, they are not relative 
to this proceeding, at least immediately, and which occur- 
rences we consider to be extremely injurious and damaging 
to the company. 

Mr. Goldberg: Mr. Examiner, if that concludes the list 


of the customers may I supplement my statement in saying 
that we objected to the stipulation for the reasons I have 
outlined. 

We do not want to be understood as saying that it is 
necessary to try all issues that the stipulation proposed to 
cover. 

We are only suggesting that a trial may be necessary 
only with respect to the issues on which agreement is not 
reached and with respect to those issues Michigan Gas and 
Electric takes the position that their participation in a 
conference in no way alters the proposition that the burden 
of proof is upon Michigan Wisconsin and American Louisi- 
ana to support their proposed rates incorporated in their 
rate filings, or such other rates which they may at time 
of hearing elect to support provided that they are not in 
excess of the rates originally filed for. 

Presiding Examiner: As I understood it you were not 


27 


(46) 


willing to agree to any part of the stipulation for the rea- 
sons you gave. 
Mr. Goldberg: Well, the reasons I gave, Mr. Examiner, 


47 
in some respect may make it difficult to sign this stipulation 
that has been put before us in its present form because there 
are interrelations; but this is not to say that every objec- 
tion we have raised means that every aspect of the hearings 
that have been sought to be covered by the stipulation are 
being objected to. 

I could not at this moment attempt to parcel them out. 

Presiding Examiner: As I understood it, though, you 
felt that American Louisiana and Michigan Wisconsin 
should be required to proceed to discharge their burden of 
proof in establishing all of the various elements in a rate 
proceeding. 

Mr. Goldberg: As to which agreement has not been 
reached. 

Let me illustrate what I have in mind. 

I have raised an issue with respect to test period— 

Presiding Examiner: As I understand it, you have not 
agreed to any of it? 

Mr. Goldberg:—and I have indicated that with respect 
to that issue I want an opportunity to discuss that further 
with my principals, but having been called upon to make a 
statement on the record I have made it to include that issue. 

Now, that issue, of course, would very clearly affect the 
total cost of service but suppose that issue were not to be 
pressed but the other issues I have mentioned were to be 
pressed, I would want to consider whether those issues in 
any way preclude agreement on the total cost of service, 
for 
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example, and if they did not there would be no occasion as 
far as we were concerned to try that issue, and when I say 
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total cost of service I am, of course, excluding rate of 
return. 

Presiding Examiner: When do you think you will be in 
a position to make a statement with respect to that? 

Mr. Goldberg: Well, Mr. Examiner, I don’t know 
whether I would be in a position to put myself in a position 
to talk about that tomorrow on the record I don’t know. 

Mr. Perdue: Your Honor, to me it is ridiculous, this 
morning Mr, Goldberg said that his company could not hire 
the accountants necessary to go to Michigan Wisconsin, 
American Louisiana’s offices and make an audit. 

Now, how is the test period going to be in issue? 

The company selected the test period, the staff accepted 
it. 

Now, all he can ask us is if it is an issue in the case and 
we put a witness on the stand, why did you pick that test 
year, and we will say we picked it because we thought it 
was suitable. 

Now, that is not an issue. 

If he can’t bring in positive evidence that our test period 
is in error then I don’t see where it is in issue in the pro- 
ceeding. 
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Mr. Goldberg: Mr. Perdue, without retaining— 

Mr. Perdue: We don’t have to prove we used a proper 
test period. 

Presiding Officer: I don’t think we need to get into that 
argument here now. 

Mr. Goldberg: Let me explain to Mr. Perdue, without 
retaining auditors there is information filed by the com- 
panies in the record that would enable me to adduce evi- 
dence bearing on this issue, and also on cross-examination 
I hope I would be able to do more than simply say to the 
witness, ‘‘Why did you select this test period.’? I hope 
I’m not foolish enough to ask that question that way. 
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Mr. Perdue: Furthermore, your Honor, everyone was 
put on notice at the conference at which, though Mr. Gold- 
berg wasn’t present there was Mr. Perry from Michigan 
Gas and Electric Company, everyone was put on notice and 
given a cost of service utilizing this test year, June 5, 
1961. Now counsel for Michigan Gas and Electric Com- 
pany gets up and says he’s got to check with his principals 
to see if they think the test period was proper. 

They have known it now since June 5, 1961. His prin- 
cipals have been mailed copies of three sets of costs of 
service. 

This is ridiculous. It’s just ridiculous. 

Presiding Examiner: All I’m trying to find out as 

50 
conclusively as possible is just what Mr. Goldberg’s posi- 
tion here is. 

Mr. Perdue: It seems to—and I’m being as fair as I can 
be in this thing—that these issues that Mr. Goldberg raises 
have arisen since ten o’clock this morning. 

Mr. Goldberg: I don’t understand that. 

Mr. Perdue: Because all of the data and information 
that he has now taken exception to was introduced at a 
conference held June 5, 1961, at which Mr. Perry was pres- 
ent. He said not one word about any of this. We didn’t 
hear a thing about the test year during four days of con- 
ferences. We didn’t hear a thing about rates of return out 
of Michigan Gas and Electric. We didn’t hear a thing 
about the level of the rate design for the locked-in periods. 
Not one word. Not one peep. 

Mr. Benson was present during the conferences. We 
asked for comments. We got plenty of comments from Mr. 
Ryan. We got plenty of comments from Mr. O’Leary; and 
a lot of the gentlemen present in this room made comments, 
suggested— Mr. McGrath had us change one paragraph 
of the stipulation because he said he was afraid that it 
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didn’t cover the overrun rates; and we accepted that com- 
ment. 

But there was not one comment, not one peep out of 
Michigan Gas and Electric. 
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Mr. Goldberg: Now, Mr. Examiner— 

Mr. Perdue: Every one of these objections that have 
been raised by Mr. Goldberg today have first been heard in 
these conferences and in this hearing since June 5, 1961. 
This is the first time we have heard about them. 

Mr. Goldberg: And this is the only time that the cus- 
tomers, I insist, were expected to take a position. 

Now, I was at some of the conferences, and it is true that 
I wasn’t at others that were held. But I have reports on 
all of them. 

I say to you, Mr. Examiner, as vigorously as I know how 
to say it—and it doesn’t matter that Mr. Perdue may not 
like what I say; but the fact remains that Mr. Perdue did 
not put upon any customer the responsibility and duty to 
take a position during those conferences on what he was 
carrying on. 

Mr. Perdue: I had no right to put a responsibility or a 
duty on them; but I certainly invited their comments. 

Mr. Goldberg: And at that time it’s entirely conceivable, 
is it not, Mr. Perdue, that the customer may not have had 
a position on it and was waiting for that time when you 
finally had a stipulation in final form to submit to them, 
to reach a position on it? 

That’s exactly what we did. 

Mr. Perdue: Well,— 

Presiding Examiner: Mr. Perdue, I think it would be 
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appropriate for the staff to state its position with respect 
to the stipulation. 
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Mr. Perdue: Well the staff, of course, approves the stipu- 
lation, air, and hopes the Commission will accept it. 

I realize that usually stipulations and agreements have 
conserted exception by all the companies, but there are in- 
stances where we have recalcitrants holding up an entire 
proceeding, acting purely against the public interest for 
our own selfish interest. 

Mr. Goldberg: I object to that, Mr. Examiner. 

Mr. Perdue: And except for the reservation, such valid 
reservations in my mind as made by Mr. O’Leary and Mr. 
Ryan, which we were acquainted with as early as June 5, 
1961, I don’t think that any other valid reservations have 
been voiced here today. 

Presiding Examiner: Mr. Shannon? 

Mr. Shannon: Mr. Examiner, I would like to ask Mr. Me- 
Manus, just in order to have clearly on the record, the posi- 
tion of his client. As I understood him just now, he said he 
would not agree to the stipulation. I don’t want to quote 
what was said during the conference because that would not 
be appropriate, Mr. McManus; but would it be correct for 
us to conclude that you are not opposing the stipulation; 
that you do not object to having this case disposed of on 
the basis of the stipulation? 
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Mr. MeManus: Mr. Shannon, in answer to your ques- 
tion, Keokuk Gas Service Company, in view—as I have 
said previously, in view of the objections that have been 
raised, one in particular which we think might have sub- 
stance, in this matter of defining the terms ‘‘rate design’? 
or ‘‘design of the rate,’’ I think that principally is our 
objection to it. 

I don’t think we have any great objection to the aspect 
of the stipulation that was touched on by Mr. O’Leary, in 
other words, introducing evidence to prove the reasonable 
rate of return; but when I am posed the question of do we 
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approve of it, my answer was, ‘‘When in doubt, no.’’? And 
I have my doubts about it that were raised today. 

I have never seen anyone get hurt too much by saying No. 

Mr. Shannon: I see. 

I think that’s very helpful, Mr. McManus. I thought 
that was probably your position. 

Mr. Examiner, I think we have had a very informative 
statement from all the parties now as to their positions. 

I would like to point out two things: first of all, that I 
think Mr. O’Leary’s suggestion with respect to procedure 
to be followed and the reservation, if you want to term it 
that, as to the rate of return of Michigan Wisconsin as to 
the past, is a good suggestion. In that connection I think 
the record should show that it should be 
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understood that the Commission does have access—and the 
parties, of course, would have access—to the various filings 
we have made, the reports we file with the Commission, 
showing the financial structure of Michigan Wisconsin. 

Now as I see it,— 

Presiding Examiner: May I interrupt you, Mr. Shannon? 

Mr. Shannon: Yes. 

Presiding Examiner: I think if there is any objection to 
the use by the Commission of this data for this purpose it 
should be known at this time. 

Mr. Goldberg: What data? 

Mr. Shannon: The financial data; in other words, the 
annual reports we file with the Commission which shows 
our capital structure. 

Mr. Goldberg: You are talking about the FPC No. 2’s? 

Mr. Shannon: Yes, the No. 2’s; that’s right. 

Mr. Goldberg: I wouldn’t have any objections to the 
Commission considering the FPC No. 2’s. I think my objec- 
tion is more fundamental than that. 
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Presiding Examiner: I think I understand what your 
further objection is, but I want to be sure about this. 

Mr. Shannon: I think as far as the objections that have 
been made, I think Mr. Goldberg’s objections actually 
divided themselves into two classes: one relates to rate of 
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return. I think that’s the only objection which he has ad- 
vanced which concerns the cost of service determination 
to which this stipulation is limited. 

Now he has advanced a number of — 

I say that with one qualification, and that is the matter 
of the test period. But to me the test period, any attempt 
to change the test period now would be just unthinkable. 

He also indicated that he wanted to reconsider that with 
his client. And I might say in that connection that I just 
happen to have with me a copy of the Commission’s Order 
No. 217, adopting the present pre-trial procedure. One of 
the things that the Commission said, at page 3 of the mimeo- 
graphed copy of that order, that attendance at these con- 
ferences should be mandatory. 

“‘The attorney who is to try the case, or one who has 
equal knowledge of it, and equal authority to act, should 
be present for each participant.’’ 

So that I think that the Commission’s order clearly con- 
templates that you are not to come to one of these con- 
ferences after notice and after you have had other con- 
ferences, and say ‘‘Well, I want some more time to think 
about something.’’ 

So I think we really have one basic objection of Mr. Gold- 
berg, and I think it goes to the matter of rate of return. 
And I think on the matter of no evidence, I think 
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the Commission can refer to our financial filings and that 
is sufficient evidence. It’s a matter for the Commission’s 
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judgment and the parties will have an opportunity to 
brief it. 

All the other things that have been raised, it appears to 
me, go to the matters which have not been covered by this 
stipulation. So that I don’t think the parties are precluded 
from advancing the contention that those matters should be 
gone into in the further hearing contemplated by the stipu- 
lation. 

I don’t, by making that statement, agree that those are 
properly issues, because I would want to be heard when 
the attempt is made to raise those issues. Some of them, 
I think, clearly are properly chosen. Some I would object 
to. But the point is that approval of this stipulation will 
not foreclose any party from contending that he has a right 
to raise that issue. 

I don’t think it’s necessary to go down the individual 
ones. This automatic passing on of refunds that he has 
raised, we discussed that. It seems to me that that is ade- 


quately covered in the provision in the stipulation which 
reserves the Commission’s jurisdiction, particularly in view 
of the fact that Michigan Wisconsin had an earnings defi- 
ciency in that period. 

Now, branch line formula. We would object to that 
inclusion, of course. 
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Now, 7.4 will doubtless be in issue. The level of the 
overrun rate will doubtless be an issue. The maximum day 
under the SG rate, which Mr. Gaston raised, I would 
imagine will be an issue. Somebody will raise it. 

Now I think we are down to really a very narrow situa- 
tion, Mr. Examiner, and I see no reason why this record, 
including the statements of counsel, cannot be reported by 
the Examiner to the Commission. 

As far as further procedure is concerned, I, of course, 
would want to see the Commission’s order acting on your 
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Honor’s report to them; but I am not, as I see it, assuming 
the Commission would approve your report of this stipu- 
lation with the reservations suggested by Mr. O’Leary, 
which is satisfactory to us; and even though Mr. Goldberg 
doesn’t agree, I don’t think that necessarily follows that 
we have to have a hearing on rate of return. 

Mr. Goldberg wants to put some evidence in on rate of 
return, That’s up tohim. But I don’t think that we are in 
the position where merely because he will not go along that 
therefore we have to go into a rate of return trial. I don’t 
think the administrative process is that hidebound or 
inflexible that that’s the only way this thing can be dealt 
with. And as I say, I would like to see the order of the 
Commission acting on your report with respect to further 
procedure, but I can conceive of a situation where 
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Mr. Goldberg might be given an opportunity to put in any 
evidence he might have on rate of return with an oppor- 
tunity to other parties to introduce evidence, if any, in the 
light of what he submitted. That would mect the require- 
ments of due process and we might have to have a hearing 
for him alone. 

59 

Presiding Examiner: What about Mr. Ryan’s reserva- 
tion? 

Mr. Shannon: Mr. Ryan’s reservation as I understand 
it went to the matter of design and he said he wanted to 
have it covered, all phases of the Michigan Wisconsin tariff, 
there is nothing in this stipulation which would preclude 
Mr. Ryan from advancing that contention, but IT will not 
agree, of course, that we got our whole tariff up for grabs. 

I want to be heard when specific questions are raised 
with respect to the form of our tariff. 

Mr. Ryan: May I raise a point of order at this point, 
are we on the record or in the conference. 
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Mr. Perdue: We are on the record. 

Mr. Ryan: Are you going to make a report on the record 
or a report on the conference or what? It seems to me that 
the report as contemplated by the rules would be on the 
conference and on the positions taken by the parties at the 
conference. 

Maybe I’m getting a little bit at a loss as to where we 
ought to be and where we ought to be. I would like to 
comment, Mr. Examiner, that my agreement to the stipula- 
tion was with the expressed understanding that all phases 
of this tariff were included in the agreement under para- 
graph 7 in the term ‘‘design of the rates.’? We may have 
some difference with Mr. Shannon on that. 
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Mr. Shannon: I can’t control the presiding examiner 
who is going to hear the next case, this examiner nor 
another one, nor will I agree if I think something is being 
brought up that is irrelevant, I am not going to object to 
it because Tam. All I’m saying, Mr. Ryan, is you are not 
stopping us from advancing that idea in any situation. 

Mr. Ryan: It seems to me, Mr. Examiner, that every- 
body seems to agree that Section 7.4 is a part of this 
subject. Now, my position is that you can’t take Section 
7.4 in a vacuum. It is a part of the tariff and if you are 
going to bring up that issue and if you are going to bring 
up the issue that Mr. Gaston has raised by agreement then 
I say that you have got to agree that all of the tariff must 
be considered. 

Presiding Examiner: I take it that if a suggestion were 
followed that a later conference be held with respect to a 
particular phase of this matter and some agreement were 
raised as to this matter it would eliminate it in a later pro- 
ceeding, I take it. 

Mr. Perdue: That is the staff’s position. 
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Mr. Shannon: We will agree to that. 

Mr. Goldberg: I think Mr. Ryan has raised a pertinent 
point, I think we might have erred in coming back on the 
record and spreading conference positions on the record. 
I think he correctly points out that any report to the 
Commission 
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is a report made on the basis of the conference. 

Presiding Examiner: I assume there isn’t any great 
difference, is there? 

Mr. Goldberg: No, I don’t mean to point out that there 
is any great difference, or that there—I am merely making 
the point that I think procedurally he is correct on that. I 
might say in this connection that Mr. Shannon in placing 
Michigan Gas and Electrie’s objections in the several cate- 
gories, I think, overlooked the fact that one of them ran to 
the question of past rate design and that that certainly 
wouldn’t fall into the classifications that he established. 

Now, the other thing that I want to point out is that the 
requirements of the Natural Gas Act with respect to the 
burden of proof and the necessity for Michigan Wisconsin 
to adduce evidence and to have a hearing at which it carries 
its burden of proof, are not altered by any conferences that 
may be held nor may they be altered by any rules of the 
Commission with respect to conferences. If they were 
altered, if the burden were to be shifted to customers, if 
they participated in the conference, I suggest to the Ex- 
aminer, that there would be an undermining of the confer- 
ence procedure because a customer would be moving into a 
conference at his own risk if he didn’t confer. If there 
were no conferences he is entitled to have evidence 
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adduced by Michigan Wisconsin to substantiate a rate tilt, 
for example, but according to Mr. Shannon, if the customer 
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participates in a conference those customers which may 
include many that do not agree, according to him have the 
burden shifted to them. They must now support their 
negative, their objections; I submit to you that isn’t the 
case, that to the extent that there isn’t agreement Michigan 
Wisconsin is put to its proof under the Natural Gas Act 
and must adduce evidence in support of the issues as to 
which there isn’t agreement. 

Mr. Shannon: Mr. Examiner, I forgot when I was on my 
feet before to comment upon Mr. Feigen who represents 
American Gas Company; is that correct, Mr. Feigen? 

Mr. Feigen: That is correct, Mr. Shannon, 

Mr. Shannon: Is my impression correct, Mr. Feigen, that 
American Gas Company, so far as, well, one, it is not a cus- 
tomer of American Louisiana? 

Mr. Feigen: I have no objection to settling, stipulating 
on the American Louisiana aspects. 

Mr. Shannon: It is a customer of Michigan Wisconsin 


Pipe Line Company of very recent order of the Com- 
mission. 

Mr. Feigen: I’m not sure that services have commenced 
as between Michigan Wisconsin and American Gas, but 
they will very shortly if they haven’t. 

Mr. Shannon: Doesn’t that involve Lafellow—a town 
in Iowa? 
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Mr. Feigen: American Gas Service. It is in Missouri. 

Mr. Shannon: The point I make is Michigan Wisconsin 
Pipe Line Company does not sell any gas to American 
Gas Company in the State of Wisconsin? 

Mr. Feigen: No, sir. I don’t know what that has to do 
with it. 

Mr. Shannon: The point you said you had some diffi- 
culties with the American Natural Company in Wisconsin 
that didn’t involve the pipeline. We don’t serve you in 
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Wisconsin, we serve you down in Iowa. I didn’t want an 
implication left on the record. 

Mr. Feigen: I’m not conceding that what you are saying 
now has any relevancy to anything going on here. I just 
made a statement on the record for any purpose it might 
serve. 

Presiding Examiner: Is there anything else we might 
take up before we conclude the hearing? 

Mr. Perdue: Length of recess, sir? 

Mr. McGrath: What good would that do? 

Mr. Goldberg: What’s the procedure? I’m still up in 
the air about that. 

Mr. Perdue: He is going to make a report of the pre- 
trial conference but we also have a hearing going, the Com- 
mission ordered the hearing to commence. How long are 
we going to recess to? I suggest that the hearing be re- 
cessed until October 24 by which time I suppose the Com- 
mission will 
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have taken any action it is going to take on the report of 
the presiding examiner. 


* * * ” * 
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Presiding Examiner: The hearing will be in order. 

My name is Robert Freer. I have been designated to 
sit in this hearing in lieu of Examiner Marsh, who is un- 
available, by reason of other hearings. 

In the Commission’s order issued October 20, 1961, it 
seems contemplated that the respondent companies and 
each of the parties shall state on the record whether the 
stipulation and agreement as modified by the Commission 
is acceptable. 

Perhaps I might take them in the same order that Ex- 
aminer Marsh took them in calling the roll before. 

American Louisiana, and Michigan Wisconsin. 
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Mr. Shannon: My name is Charles Shannon. I am 
counsel for American Louisiana Pipe Line Company and 
Michigan Wisconsin Pipe Line Company. 

As indicated in the Commission’s order, the position of 
the parties with respect to the stipulation was stated on 
the record in the previous hearing. 

The Commission made two changes, two modifications 
in the order, as set forth on page 5 of the order, two 
changes in the stipulation, the first being that the stipula- 
tion should be modified to provide that each of the respond- 
ent companies shall pass on to their respective customers 
all refunds from suppliers, and the second that the 
stipulation 
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should be modified to require respondents to reduce their 
rates if the rates of any supplier included in the cost of 
service attached to the stipulation and presently being 
collected by that supplier, subject to refund, are subse- 
quently redueed by Commission order. 

As I see it, we are called upon to state now our posi- 
tion with respect to these two changes, because everyone, 
of course, has stated their position on the stipulation as 
originally proposed in the previous hearing. 

On behalf of the two pipeline companies, in an effort to 
settle this matter expeditiously, which we all want to do, 
I am authorized to state that the two changes made by 
the Commission in the stipulation as set forth in the order 
of October 20, 1961, are acceptable to the two pipeline 
companies, 

While I am on my feet, Mr. Examiner, I don’t know 
whether or not you have been furnished a copy of a letter 
written by William E. Torkelson, Chief Counsel of the 
Public Service Commission of Wisconsin. He sent a copy 
of that letter to me and also to staff counsel. T have a 
copy here if your Honor— 
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Presiding Examiner: Addressed to the Secretary and 
dated October 27? 

Mr. Shannon: Yes, and with a request that it be put 
in the record. 
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Presiding Examiner: I think the contents of that letter 
should be spread upon the record, Mr. Perdue. 

Mr. Perdue: I was going to bring that matter up if and 
when you called on the Public Service Commission of 
Wisconsin. 

Presiding Examiner: They are the next one in line. 

The Michigan Public Service Commission. 

Mr. Perdue: I have a letter from Mr. Torkelson, dated 
October 19, 1961. 

I believe your Honor has received a copy of that letter. 
Tt is addressed to me, and it explains why the Public 
Service Commission of Wisconsin is unable to have a rep- 
resentative present here today and expresses the feeling 
of Mr. Torkelson that their absence is not in any way to 
be construed as a lack of interest. They are very inter- 
ested, but regretably Mr. Henry J. O’Leary, Chief of the 
Rates and Research Department of the Public Service 
Commission of Wisconsin, who last represented the Com- 
mission and the State of Wisconsin in these proceedings, 
is leaving the service of the Commission and they are un- 
able to have anyone here at this time. 

Presiding Examiner: The contents of the October 27 
letter, Mr. Perdue, particularly their statement contained 
therein, that the stipulation and agreement as modified by 
the Commission’s order, is acceptable to the Public Service 
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Commission of Wisconsin, that is the thing we are anxious 
to find out at this moment. That is the purport of the 
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letter of October 27, 1961, signed by Mr. Torkelson and 
addressed to the Secretary of this Commission; 

‘‘Because we are not planning to be present at the hear- 
ing in the above entitled matter scheduled to commence 
on October 31st, we desire by this letter to state for pur- 
poses of the record as provided in Paragraph (E) of the 
order issued October 20, 1961, that the stipulation and 
agreement as modified by said order is acceptable to the 
Public Service Commission of Wisconsin. 

“We request that a copy of this letter be made avail- 
able to the Examiner so that our statement may be put in 
the record.’’ 

Wisconsin Publie Service Corporation. 

Mr. Tobin: I represent Wisconsin Publie Service Cor- 
poration. 

We approve the stipulation as modified. 

Presiding Examiner: It should be ‘Commission’? in 
here. TI see it is a typographical error. 


Mr. Tobin: We are the ‘‘Corporation’’, not the ‘‘Com- 
mission’’. 

Presiding Examiner: What is your position on the stipu- 
lation? 

Mr. Tobin: We are in favor of the stipulation. We 
approve it, as modified. 

Presiding Examiner: The Public Service Commission of 


72 

Wisconsin. 

Mr. Shannon: That is what we just had. 

Presiding Examiner: That is the letter that we had. 

Did we have any response from Michigan Public Service? 

Mr. Perdue: I might say, your Honor, that Mr. Stod- 
dard, the Assistant Attorney General of Michigan, called 
me the other day, and although he did not authorize me to 
state that the Michigan Public Service Commission ap- 
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proved the stipulation, he said because he didn’t disap- 
prove it, he didn’t think he would be here today. 

Presiding Examiner: Wisconsin Fuel & Light Company. 

Mr. Bell: My name is Glen Bell. I am appearing here 
as attorney for Wisconsin Fuel & Light Company. 

I am authorized to state that the stipulation as modified 
by the Commission’s order is acceptable to that company. 

Presiding Examiner: Wisconsin Power & Light Com- 
pany. 

Mr. Gilbert: My name is George Gilbert, Wisconsin 
Power & Light Company. 

The stipulation and agreement as modified is acceptable 
to the Wisconsin Power & Light Company. 

Presiding Examiner: City of Milwaukee. 

Wisconsin Natural Gas & Wisconsin Power Company. 

Mr. Head: My name is G. H. Head. I will speak for 
Wisconsin Natural Gas Company and Wisconsin Michigan 
Power. 
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JT think, as you called it, there is a slight error there. 

I am authorized to speak for both companies, and we 
are in approval of the stipulation as modified. 

Presiding Examiner: You say the title here is wrong, 
about Wisconsin Power? 

Mr. Head: It is Wisconsin Michigan Power Company. 

Presiding Examiner: Milwaukee Gas Light Company? 

Mr. Lesselyoung: My name is N. J. Lesselyoung, Mr. 
Examiner. 

We support the agreement as modified. 

Presiding Examiner: The City of Detroit. 

Michigan Gas & Electric Company. 

Mr. Goldberg: My name is Reuben Goldberg, Mr. Ex- 
aminer. 

I appear for Michigan Gas & Electric Company. 
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I would like to say that we don’t conceive of the Com- 
mission’s order as modifying the stipulation in only two 
respects. We think there are a number of modifications. 

For example, the rate design with respect to the past 
period is now to be heard, according to the terms of the 
stipulation. The Commission has ruled that it is an issue 
to be heard in these proceedings, so that there is more 
than one modification. 

Before spreading our view, I would like to know whether 
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Mr. Shannon for Michigan Wisconsin Pipe Line Company 
is taking the position, for example, in his statement, with 
respect to that modification, namely, that past rate design 
should be an issue; that they are not agreeing that that 
will be an issue. 

Mr. Shannon: T stated the two modifications that went 
to the rate level; as far as the design features of this 
order are concerned, or those relating to design, I think 
the order speaks for itself. 

We are going to be prepared to comply with the order. 

T had particularly in mind the fact that they made two 
modifications as far as rate level is concerned. 

Presiding Examiner: Page 4 defines really the design 
of rates. It seems to include, on page 5, paragraph (A) 
of the order, past periods as well as future periods. 

Mr. Goldberg: Yes. 

T was trying to ascertain what position Michigan Wis- 
consin was taking with respect to that. 

In view of the past design—Mr. Shannon had only 
spoken of two modifications, and he has now clarified his 
statement with reference to certain particular matters that 
he wants to address himself to. 

Let me say this, on behalf of Michigan Gas & Electrie— 
with the understanding that the Commission’s modifica- 
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tions in every respect, as set forth in the order issued 
October 20, 
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1961, indicate what issues are to be heard, Michigan Gas & 
Electric is of course in accord with the modifications of 
the stipulation wherein the Commission agreed with Michi- 
gan Gas & Electric on its objections. 

There are two aspects that the Commission, it appears 
either impliedly or expressly, did not agree with our ob- 
jections. One ran to the procedure to be followed in con- 
nection with the determination of rate of return, both for 
the past and future period, and the other ran with respect 
to the objection we had, a general objection with respect 
to test periods. 

Michigan Gas & Electric still believes the procedure that 
the Commission has determined will be followed for pur- 
poses of determination of rate of return is not an appro- 
priate procedure, but it will neither agree with nor dis- 
agree with that procedure. 

With respect to the test period, Michigan Gas & Electric 
takes the same position. It neither agrees nor disagrees. 

Tn all other respects the Commission’s modifications of 
the stipulation, since they were in accord with our objec- 
tions, are of course acceptable. 

Presiding Examiner: If I understand, it is an agree- 
ment with reservations that you are offering us? 

Mr. Goldberg: You might say nolo contendere as to 
test period and the procedure for rate of return. The 
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substance of rate of return, what the rate of return shall 
be for the past and future period, of course, are matters 
to be argued in briefs and oral argument. 

Presiding Examiner: Those two matters I believe were 
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really not as much a part of the original stipulation as the 
order of the Commission. 

Mr. Goldberg: I suppose, with respect to the procedure 
on rate of return, that is probably so. It came up during 
the conference, and has worked its way into the agreement, 

With respect to the test period, of course the stipulation 
covered the test period, and we were raising objections to 
it, and the Commission appears— 

Presiding Examiner: I won’t quarrel with you on the 
procedure. 

Towa Southern Utilities. 

Mr. Anderson: I represent Iowa Southern Utilities 
Company. 

Towa Southern will go along with the modifications made 
by the Commission. 

However, we would like to find out in the order given to 
the Commission we do not think it adequately expressed 
our position with regard to the design of the rates for the 
future, for the small general service customers. We can 
conceive of a position whereby the rate for the—the 
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ACQ rate would be far more restrictive and severe as far 
as payments divisions and cost of gas on Towa Southern 
than the SGS rate which would be afforded to the ma- 
jority of the customer companies in the area that we serve, 
which are not served by Iowa Southern. 

We have not decided what position we will take in re- 
gard to this, but at the present time we will concur. 

Presiding Examiner: Again, I would like to be sure 
whether it is a disapproval or an approval, with that modi- 
fication as far as the design. 

Mr. Anderson; As far as the specific matters that were 
designated and changed by the Commission, we accept 
those. 


47 


(77) 


Presiding Examiner: Madison Gas & Electric Company. 

Mr. Stafford: My name is Willard S. Stafford. 

We approve the stipulation and agreement as modified. 

Presiding Examiner: Ohio Valley Gas Corporation, 
Wayne County, Michigan. 

Mr. Kaplan: Mr. Examiner, my name is David R. Kap- 
lan. 

I am Special Assistant to the Prosecuting Attorney, 
County of Wayne. 

We approve of the stipulation and agreement. 

Presiding Examiner: I am sorry. That fan is bother- 
ing me. 

Mr. Kaplan: The County of Wayne approves the stipu- 
lation 
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and agreement as modified by the Commission’s order. 


Presiding Examiner: State of Wisconsin. 

Mr. Lyons: I represent the Stoughton Power & Fuel 
Company. 

We approve the stipulation. 

Presiding Examiner: Michigan Gas Utilities. 

Mr. Ryan: My name is Ryan. 

On behalf of Michigan Gas Utilities, we approve the 
stipulation. 

Tn light of the fact that the Commission has agreed with 
our understanding of the scope of inquiry on the subject 
of rate design. 

Presiding Examiner: Keokuk Gas Service Company. 

Mr. McManus: Mr. Examiner, my name is J. McManus, 
attorney for Keokuk. 

Keokuk Gas Service Company’s position is that the 
modifications ordered by the Commission are an improve- 
ment upon the stipulation, but regardless of the improve- 
ments, Keokuk Gas Service has neither sufficient expert 
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information nor knowledge to form a belief as to the truth 
of the matters in the stipulation and therefore will neither 
agree nor disagree with the stipulation, as modified. 

Presiding Examiner: Nolo contendere. 

Fuels Research Institute and other coal interests. 

Mr. McGrath: Mr. Examiner, my name is Jerome G. 
McGrath. 


79 
We have no objection to the stipulation. 
Presiding Examiner: Illinois Power Company. 
St. Joseph Light & Power Company. 
North Central Public Service Company. 


Mr. Willis: Mr. Examiner, I am Ned Willis, for the 
North Central Public Service Company. 


North Central has no objection to the stipulation as 
modified, with the exception of the treatment of the rate 
of return issue. 

Tt is the position of our company that in its original 
filing in Dockets G-12292 and G-17512 that the applicant 
claimed a 614 rate of return, and we think it would be 
illegal and unjustified to allow a greater rate of return 
for that period. 

Further, as to Dockets CP60-9, the rate of return claimed 
is in excess of what was previously allowed in the last 
hearing before the Commission on the subject of rate of 
return. 

It is our feeling that proof should be adduced to support 
the need for a rate of return greater than 6 percent. 

Presiding Examiner: Winnebaugo Gas Corporation. 

Paris-Henry County Public Utility District. 

Mr. Shannon: Just before the Hearing, Mr. Dale Doty, 
who is the counsel for Paris-Henry County, asked me if 
I would state on the record for him that the stipulation, as 
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modified, is satisfactory to Paris-Henry County, since he 
has to be in another hearing this morning and can not be 
here. 

Presiding Examiner: Has American Gas Company filed 
to intervene and have they been permitted to intervene? 

Mr. Feigen: My name is Albert Feigen, appearing in 
behalf of American Gas Company. 

We have not filed a petition to intervene in this pro- 
ceeding. 

My understanding is that, as obtained from the Ex- 
aminer who sat here before, that it wasn’t absolutely neces- 
sary for a petition to intervene to be filed, in order to be 
permitted to participate. 

Are you asking now for American Gas Company’s posi- 
tion, if any? 

Presiding Examiner: We might as well find out where 
you stand, I guess, as long as you are present, even if you 
have not filed a petition to intervene. 

Mr. Feigen: We do consider ourselves a participant in 
these proceedings. 

The order issued by the Commission in these proceed- 
ings on October 20 sets forth, at page 4, a reason, as stated 
by myself previously in this proceeding, as to why Ameri- 
can Gas Company would not agree to a stipulation. 

Might I say, although it is not terribly important at 
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the moment, that the Commission’s order does not set forth 
in full all the reasons I stated in the previous hearing. 
But with regard to the particular reasons for, as stated 
in the order of October 20, American Gas Company’s 
position is that it can not either agree or disagree to the 
stipulation at this time. 

Presiding Examiner: Those circumstances and occur- 
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rences referred to, apparently the Commission felt you 
should have an opportunity to state those without passing 
on whether or not it was necessary for you to intervene to 
do so. 

To the extent, at least at this point, that you have par- 
ticipated, it has been by permission of the Examiner and, 
by the Commission’s order, page 4. 

Michigan Consolidated. 

Mr. Seder: Mr. Examiner, my name is Arthur R, Seder, 
Junior. 

Michigan Consolidated approves of the stipulation as 
modified, 

Presiding Examiner: Is there anyone else, or anyone 
T have overlooked calling? 

Mr. Gaston: My name is John F. Gaston. I am As- 
sistant General Attorney for the Iowa Electric Light & 
Power Company. 

T believe we are on the list and are an intervenor in all 
these proceedings. 

T am sorry to say that the order of October 20, 1961, 
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has tended to confuse me more than clarify me with re- 
spect to our position, which is accurately set forth at Foot- 
note 4 on page 2 of that order. 

At the previous hearing and the conference which was 
held I raised a question of the issue of the maximum allow- 
ance per day for the use of the SGS rate. I agreed with 
the stipulation, with certain modifications, provided that 
that issue would become a part of the hearing on rate 
design. 

It was my understanding at that time that both Mr. 
Shannon and Mr. Perdue agreed that that probably would 
be an issue in the upcoming hearing. 

Now, however, on page 4 of the order of October 20, the 
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first full paragraph seems to throw some doubt as to 
whether or not that issue would be in this hearing on the 
rate of design. 

Maybe I am reading that paragraph wrong, but it would 
look to me as though that paragraph indicates that that 
issue is closed by the stipulation. If that is true, I cer- 
tainly would not want to agree to the stipulation, because 
that is our primary and paramount interest in this pro- 
ceeding. 

Mr. Shannon: JI might say, Mr. Gaston, I read that 
paragraph as meaning that the Commission had excluded 
the rate. In other words, the rate level for small general 
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service and development services, because the stipulation 
has a specific provision reducing those rates. That is the 
way I read that language. 

Mr. Gaston: If that is the way it is intended and we 
can have that understanding, we agree to the stipulation 
as modified. 

Mr. Anderson: Mr. Shannon, you say that you believe 
that the rate is going to be reduced but all other phases 
of the SGS tariff will be subject to change in the upcoming 
ease. Is that your interpretation? 

Mr. Shannon: My interpretation was that the Commis- 
sion in this order and the stipulation, in fact, settled the 
rate level as far as the small general service customers 
are concerned. That is all it settled, so far as that rate 
schedule is concerned. It didn’t undertake to do anything 
more than that. 

Mr. Goldberg: As far as that rate schedule is concerned, 
once that is settled, about the only thing that is left is who 
qualifies to take under that schedule, isn’t that right? 

Mr. Shannon: That may well be, yes. 

Mr. Goldberg: Which is the issue Mr. Gaston is con- 
cerned with. 


Mr. Gaston: That is correct. 
Mr. Perdue: That is the way I read the order. 
Mr. Ryan: While we are having interpretations of this 
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order, I wonder if somebody could tell me who Michigan 
Gas Service Company is, which is referred to on page 2 
of the order. 

Mr. Goldberg: That is supposed to be a reference to 
Michigan Gas & Electric Company. 

Mr. Ryan: Is that everybody’s understanding? 

Hearing no objection— 

Presiding Examiner: I don’t hear any objection, Mr. 
Ryan. 

That is the only explanation offered here. I have not 
found any other reference to that name anywhere. 

Mr. Ryan: I have never heard of a company by that 
name. 

Presiding Examiner: Do we have anybody else now, or 
have we been through the entire list? 

Mr. Perdue: I think it is needless to say, sir, the staff 
approves— 

Presiding Examiner: We want to hear from the staff. 

Mr. Perdue: We approve of what the Commission did 
in this order. 


* * * * * * 


Mr. Shannon: Might I suggest, your Honor, since we 
have come to a logical division point in this case, since we 
have covered the matter of rate level, we now come to the 
matter of rate design, that your Honor consider recessing 
now, although it is a little early. I would like to at least 
explore the possibility or desirability of possibly request- 
ing the Examiner to permit us to have a conference with 
the parties to see whether we could narrow the issues. 


53 


(98) 


I think possibly that might be very time-saving. If we 
could have a recess now, I would like to talk to staff 
counsel and some of the other parties to see whether or not 
that might be in order. And we could come back here and 
then ask your Honor— 

Presiding Examiner: Would 15 minutes be sufficient to 
get started? 

Mr. Shannon: Yes. 


* * * 
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Mr. Shannon: Mr. Examiner, based upon informal dis- 
eussions during the recess, I would like to request your 
Honor to recess the hearing until two o’clock this after- 
noon, in order that the parties may have an opportunity 
to discuss informally and off the record the issues posed 
by the second phase of these cases, namely, the design of 
the rates. 

I would hope that such an informal conference might 
be productive and result in shortening the hearing. 

I would think that in any event we could come back at 
two o’clock and we could present our evidence in a matter 
of an hour or so. 

If that meets with your Honor’s approval, I would ask 
that we recess until two, and I would suggest that the 
conference be strictly informal and no record of the con- 
ference be kept. 

Presiding Examiner: Is there concurrence in that re- 
quest? 

Mr. Bell: We concur in the request. 

Presiding Examiner: Is there objection to it? 

Without objection, the hearing will stand in recess until 
2:00 o’clock this afternoon, for the purpose requested. 


* * * * * * & * s 
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Presiding Examiner: The hearing will be in order. 

The first thing we would like to know is the result of the 
informal conference. 

Mr. Shannon: I think, Mr. Examiner, the conference 
was a profitable one. The time was well spent. It enabled 
everyone to discuss informally the remaining issues as 
they saw them. 

We did not, however, reach any specific agreements 
which we could report to your Honor. 

I think that probably the logical procedure, and I gather 
it to be the concensus of opinion, would be that we go ahead 
and present on behalf of the pipelines the evidence that 
we have prepared. 

I believe I indicated to your Honor it would take some- 
thing in the order of an hour. It may take a little longer. 

T am still hopeful that we will be able to— 

Presiding Examiner: I understand the evidence is di- 


rected to the design of the rates, past and present and 
future? 
Mr. Shannon: That is correct, sir, called for by para- 
graph (A) of the Commission’s order of October 20, 1961. 
Presiding Examiner: You may proceed. 


~ * * * * ” 
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Ray J. Lynch 
103 
was called as a witness and after being first duly sworn, 
was examined and testified as follows: 
Direct Examination 
By Mr. Shannon: 

Q. Will you please state your name, address and occu- 

pation? A. My name is Ray J. Lynch, business address 


Whereupon, 
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500 Griswold, Detroit, Michigan, and I am Treasurer of 
Michigan Wisconsin Pipe Line Company and American 
Louisiana Pipe Line Company. 

Q. Please summarize your professional background, Mr. 
Lynch. A. I attended the University of Illinois and re- 
ceived a bachelor of science degree in business administra- 
tion with an accounting major in 1948. 

During the period 1948 to April of 1953 T was associated 
with Arthur Anderson & Company, independent public 
accountants. 

In April of 1953 I was employed by the American Nat- 
ural Gas Service Company, and remained with the service 
company until May of 1955, when I was appointed Assist- 
ant Treasurer of Michigan Wisconsin Pipe Line Company. 

Tn October 1956 I was appointed First Assistant Treas- 
urer of Michigan Wisconsin, and in September 1960 I was 
elected Treasurer of Michigan Wisconsin and American 
Louisiana. 


I am a certified public accountant and a member of the 
American Institute of CPA’s. 
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During the approximate five years of employment with 
Arthur Anderson & Company my work related principally 
to public utility, regulatory and financial matters. 

In this regard I have supervised the field work relating 
to annual audits, special accounting studies, statement and 
exhibit preparation for various regulatory bodies, includ- 
ing the SEC and the FPC. 

My work with the American Natural Gas System also re- 
lates primarily to financial and regulatory matters. 

I have previously testified before this Commission in 
substantially all of the rate and certificate proceedings in- 
volving the American Natural Gas System during the past 
five years. 
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Q. Mr. Lynch, are you familiar with the gas purchase 
obligations of Michigan Wisconsin under its contracts with 
its gas suppliers? A. Yes, sir, I am. 

Q. Would you briefly summarize those obligations? A. 
Under Michigan Wisconsin’s contracts with Phillips Petro- 
leum Company, our principal supplier, Michigan Wisconsin 
must purchase its requirements up to 343,000 Mef per day 
from Phillips or such lesser amount as Phillips may be able 
to deliver on any given day. 

With respect to the gas purchase contracts in the Laverne 
Field, Michigan Wisconsin is obligated to purchase an 
average 


111 


daily volume which is based on one million cubic feet per 
day for each 8 billion cubie feet of recoverable reserves. 


Although Michigan Wisconsin under these contracts may 
reduce its purchases to a minimum of 75 percent of the 
contract volume, and may take a maximum of 125 percent 
of that volume on any one day, deficiencies accrued in 
any one year must be made up within a period of two 
years or Michigan Wisconsin must pay for the gas even 
though not taken. 

Accordingly, on an annual basis the contracts are 100 
percent take or pay. 

Under Michigan Wisconsin’s service agreements with 
Midwestern and American Louisiana, Michigan Wisconsin 
must pay the demand charge on 158,000 Mef per day and 
99,382 Mef per day, respectively, and 75 per cent of the 
monthly commodity charge whether the gas is taken or 
not. However, with respect to purchases from American 
Louisiana, I should add that Michigan Wisconsin actually 
must purchase even more than an average of 99,382 Mef 
per day annually if Amercian Louisiana is to recover its 
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cost of service on the basis of the assumed sales by Amer- 
ican Louisiana used in this proceeding. 

Accordingly, it is apparent that gas which may be gen- 
erated on the system by reason of warm weather, business 
recessions, and so forth, can not be offset to any appre- 
ciable 
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extent by reducing purchases from our suppliers. 

Q. Mr. Lynch, are you familiar with the portion of the 
loads on the American Natural System which go for space 
heating use? A. Yes. 

With respect to space heating loads I can point out that 
during the 12 months ended August 31, 1961, space heat- 
ing sales on the American Natural Gas System totalled 
some 208 billion cubie feet or almost 62 percent of the 
total system sales. 

Mr. Goldberg: May I ask a question for clarification? 

Mr. Shannon: Yes. 

Mr. Goldberg: Is this space heating for residential only 
or are you talking about space heating for commercial, 
industrial and residential? 

The Witness: All heating. 


° . . * 
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Q. Mr. Lynch, are you familiar with the design of the 
rates of American Louisiana Pipe Line Company involved 
in Docket No. G-18419? A. Yes. By order issued July 20, 
1956, in Docket No. G-2306, the Commission prescribed a 
cost of service rate schedule, including a return of 6% 
for American Louisiana. By order of September 4, 1956, 
the Commission directed American Louisiana to provide 
natural gas service to Ohio Valley Gas Corporation and 
Lincoln Natural Gas Company, and to file a development 
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rate of not over 43¢ per Mef for the first 30 months of 
intial service. 

In Docket No, G-12414 American Louisiana filed a con- 
ventional demand commodity form of tariff which was 
suspended and made the subject of a hearing. 

The Presiding Examiner approved the demand com- 
modity form of tariff which American Louisiana had filed, 
except for certain adjustments relative to rate level. How- 
ever, the Commission referred to American Louisiana’s 
limited actual experience, and by order issued December 
13, 1957, reversed the Examiner’s decision. In so doing, 
the Commission stated that such order was, and I quote, 
‘‘without prejudice to American Louisiana’s filing in the 
future a contract demand rate for service to Michigan 
Wisconsin and Michigan Consolidated, at such time as it 
shall have 
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had at least two years of operating experience, or at least 
show a test period based on 12 months of actual experi- 
ence which would be indicative of future operations.’? 

Thereafter, on April 6, 1959, American Louisiana re- 
filed the demand commodity form of tariff with a contract 
demand rate of $3.61 demand and 27¢ commodity, and a 
development rate of 43¢ per Mef. 

The small general service rate was 48¢ per Mef. This 
form of tariff became effective as of November 1, 1959, pur- 
suant to the Commission’s order of December 1, 1959, in 
Docket No. G-18419. 

Q. Are you familiar with the gas purchase obligations 
of American Louisiana to its gas suppliers? A. Yes, sir. 

Q. Would you please briefly summarize those obliga- 
tions? A. American Louisiana’s basic gas supply is ob- 
tained from producers in south Louisiana under contracts 
which provide generally for average daily takes of one 
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million cubic feet per day for each eight billion cubic feet 
of recoverable reserves. American Louisiana may decrease 
its deliveries to a minimum of 75% of the contract quantity 
on any one day, and also may take a maximum of 125% 
of that quantity on any one day. 

Since deficiencies accrued in any year must be made up 
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within two years, these contracts are 100% take or pay on 
an annual basis. 

In addition, American Louisiana purchases 18,250,000 
Mef per year of gas on an off-peak basis from Texas Gas 
Transmission Corporation at Slaughters, Kentucky, 75% 
of which American Louisiana is obligated to take or pay 
for in each year. Accordingly, the only flexibility Ameri- 
can Louisiana has is its right to reduce its take from Texas 
Gas by 25% of this volume, or some 41% billion cubic feet 
a year. 

With total annual purchases of some 155 billion cubic 
feet, this flexibility amounts to something less than 3%. 


* * * * * * * ° * 


Presiding Examiner: I presume then that this witness 
may be excused, to return for cross-examination after the 
recess, which the Commission envisioned would be allowed 
for the preparation of cross-examination. 

Mr. Shannon: I ask Mr. Ransom take the stand next 
Mr. Examiner. 


(Witness excused) 


Whereupon, 


Raymond A. Ransom 


was called as a witness and after being first duly sworn, 
Was examined and testified as follows: 


Direct Examination 
By Mr. Shannon: 


Q. Would you please state your name, address and oc- 
cupation? A, My name is Raymond <A, Ransom. 

My business address is 1025 Connecticut Avenue, Wash- 
ington 6, D. C. 

Tam president of Ransom Company, a firm of consult- 
ing engineers, whose practice is largely concerned with 
natural 
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sas, petroleum and gas utility problems, 

Q. Please summarize your professional backeround and 
experience, A. T am a graduate of the College of Engi- 
necring, Carnegie Institute of Technology, from which 
school I received a degree of Bachelor of Science in Elee- 
trical Engineering in June of 1998. 

My first employment after leaving college was with the 
Publie Service Company of Colorado as Junior Engineer 
from July 1928 to July 1929, 

During part of that time T was also employed hy Colo- 
rado-Wyoming Gas Company, on pipeline construction 
work, 

From July 1929 to November 1935, T was employed by 
Henry BL. Doherty & Company, the engineering and man- 
agement organization of Citios Service Company, as an 
assistant engineer in their petroleum division. 

While with the Cities Service organization I was con- 
cerned with engineering and management problems relat- 
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ing to natural gas and natural gasoline properties of that 
system. 

My work included a wide variety of natural gas prob- 
lems with respect to gas production and gas storage prop- 
erties and the engineering design of pipeline and distribu- 
tion systems, cost studies of natural gas companies, and 
studies 

159 


of rate designs in connection with a number of gas rate 
cases. 

From November 1935 to September 1936, T was employed 
by the Securities and Exchange Commission as an associ- 
ate utilities engineer on work in connection with adminis- 
tration of the public utility holding company Act of 1935. 

From September 1936 to September 1942 T was with Pan- 
handle Eastern Pipe Line Company as engineer in the 
office of the President, and from March 1941 to April 1943, 
I was also a member of that company’s board of directors. 

While with Panhandle Eastern I was concerned with 
engineering design and planning of system additions and 
with operating problems which included sales, financing, 
and many other management problems. 

From September 1942 to July 1946 I was on military 
duty, was an officer in the Army of the United States. 
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During this period my principal assignment was in the 
Research and Development Service Office of the Chief of 
Ordnance in the War Department. Since July, 1946, I 
have been engaged in independent practice as a consulting 
engineer. During this period, since July, 1946, I have 
executed many assignments for natural gas companies and 
for other clients in connection with the preparation of de- 
signs and specifications, market and economic studies, and 
preparation of rate schedules. 
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I have testified before the Federal Power Commission 
on a number of occasions with respect to market studies, 
pipeline and distribution system design, construction cost 
estimates, deliverability of gas wells, and on cost studies 
for determination of rates. 

I have also testified before the Securities and Exchange 
Commission with respect to earning power of gas com- 
panies and valuation of securities, and before the State 
regulatory commissions of North Dakota, Virginia, West 
Virginia, North Carolina, South Carolina, Georgia, and 
Canada, and in Canada before the Board of Transport 
Commissioners, the Petroleum and Natural Gas Conserva- 
tion Board of the Province of Alberta, and in two instances 
before a Federal District Court. 

Some 28 years ago I prepared a cost allocation study 
of natural gas production in pipeline companies for the 
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Rate Structure Committee of the American Gas Associ- 
ation. This study, entitled ‘Allocation of Costs of Natural 
Gas Production in Pipe Line Companies’’, was published 
in the ‘‘American Gas Association Monthly’? for Septem- 
ber, 1933. 

Prior to and subsequent to publication of this article T 
have prepared cost allocations on natural gas production 
and pipeline companies. 

Q. Did you testify before this Commission in Docket 
No. G-17512 with respect to the design of the Michigan 
Wisconsin Rate Schedule ACQ-1? A. T did. My testimony 
in Docket No. G-17512 sets forth considerable detail with 
respect to the advantages of the demand commodity form 
of rate now employed by Michigan Wisconsin as compared 
with the previously used straight line rate. T also testified 
in Docket No. G-17512 with respect to other design features 
of Michigan Wisconsin Rate Schedule ACQ-1. 
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Q. Have you, subsequent to the proceedings in Docket 
No. G-17512, reviewed the rates of Michigan Wisconsin 
from the standpoint of rate design? A. Yes. At the re- 
quest of Michigan Wisconsin I have made a study of their 
rate schedules, particularly with respect to such factors 
as the relative levels of the demand and commodity charges 
in Rate Schedule ACQ-1 and the rate level in Rate Sched- 
ule OS-1. 
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Q. From your study of the Michigan Wisconsin system 
operation, what conclusions did you reach with respect to 
the functions which their rates should perform? 


* * ° * * * 


A. From my studies of the system operations, I con- 
eluded that the rates which they charge for gas should 


perform three functions which may in certain respects be 
interrelated. These functions are, first, enable the com- 
pany to recover its cost of service. Interrelated with that 
are two other functions which I will list separately, al- 
though they may be 
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interrelated. Second, to provide a means of marketing any 
surplus gas which may be available from time to time on 
the system. And thirdly, make charges for the various 
types of loads which are reasonably in agreement with 
their associated cost of service. 

Q. In connection with your first point concerning the 
recovery of the cost of service, is there any special rate 
design problem connected here? A. Because the volume 
of sales used as a basis for determining the cost of service 
represents operation of the system at 100% of capacity, the 
rate design must be one which will afford the company a 
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reasonable opportunity to sell that volume of gas. With 
a straight line form of rates which the company had prior 
to Docket No. G-17512, this could not be accomplished at a 
rate which would be the cost of service divided by the 
annual volume of sales. 


Similarly, a demand and commodity rate in which the 
commodity charge or commodity rate is so high as to be 
non-competitive will seriously restrict sales and not pro- 
duce the required revenues. 

Q. With respect to the second function of the rate, that 
of marketing surplus gas, would you first tell us why the 
system will have surplus gas available? <A. It is neces- 
sary to have a certain amount of surplus or non-firm gas 
available for sale as a matter of having a 
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certain flexibility in operations, And from time to time 
additional volumes may become available. In general, 
there are four major reasons for the existence of surplus 
gas which would be sold as overrun gas. These are: (1) 
surplus gas held in order to have some flexibility in opera- 
tion of the system; (2) short-term decreases in demands 
for firm gas due to warm winters and low levels of business 
activity; (3) delays in the development of firm loads dur- 
ing periods following completion of an expansion program; 
(4) obligations to suppliers to purchase volumes of gas 
in excess of the existing firm market for gas. 

Q. Would you please explain in more detail why these 
volumes of overrun gas become available? A. The first 
point I mentioned concerned operational flexibility. Some 
of the factors which make this necessary are: rights of 
customers to take 101% of their annual contract quantity. 
Possible inability of some suppliers to deliver 100% of 
contract volumes. Events of force majeure affecting gas 
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supplies and possible abnormal seasonal demands which 
should not come from storage. 


* * * * 


Q. Mr. Ransom, when we recessed last evening, you were 
discussing in more detail the four points which you listed 
with reference to the sale of surplus gas that becomes 
temporarily available, and you had finished with the first 
of the four points. 

Would you continue with your discussion of the remain- 
ing three points? A. The second point relates to winters 
warmer than normal and to industrial slow-downs. 

Mr. Lynch has already testified with respect to 208 bil- 
lion cubic feet of system sales for space heating. 

A 10 percent decrease in space heating demands would 
make as much as 20 billion eubie feet of gas available. 

Business cycle effects on fuel requirements are difficult 


to measure at this time, but it is reasonable to anticipate 
a decrease in industrial requirements for fuel when manu- 
facturing and general business activity declines. This 
downward trend would further increase the 
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available volume of overrun gas. 

The third point relates to the extra gas available during 
the buildup of firm loads following system capital in- 
creases, 

Michigan Wisconsin is now confronted with this prob- 
lem, and in connection with each future expansion pro- 
gram it may be expected this will occur. 

The fourth point relating to purchase obligations with 
suppliers being in excess of firm gas obligations does not 
contribute to increasing the supply of overrun gas in 
normal times. However, because the volumes which must 
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be purchased are very large in relation to annual require- 
ments, these purchases can not be materially reduced 
following a warm winter or a decline in business activity 
or by reason of failure of firm loads to increase as rapidly 
as expected. 

These gas purchase requirements were outlined in some 
detail in the testimony which Mr. Lynch has just given. 

Q. What rate design problem is presented by the need 
to market these volumes of overrun gas? A. Overrun 
gas must be sold on an interruptible basis and for short 
terms because it is not possible to accurately forecast these 
supplies very far into the future. In general such sales 
would be made during the six or seven warm weather 
months, which means that the potential market 
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is in large industrial plants and electric generating 
stations. 


The rate problem is that of fixing the commodity charge 
in the ACQ rate and the level of the OS rate at the point 
which will permit Michigan Wisconsin customers to re-sell 
this gas to such users as available at rates which will allow 
the distributors a margin in excess of their marginal or 
incremental cost of service. 


Q. Do you also give consideration to the marginal or 
incremental cost of service of Michigan Wisconsin asso- 
ciated with such sales of overrun gas in determining the 
commodity charge? A. Yes. Cost allocation studies have 
been used as a guide to the determination of proposed 
charges. 

Mr. Shannon: Mr. Examiner, at this time I will ask 
there be marked for identification—I will distribute to the 
parties—a document consisting of three pages, with the 
title at the top of the first page: ‘‘Michigan Wisconsin 


67 


(171) 


Pipe Line Company, Allocated Cost of Service Base, Year 
Ending August 31, 1960, Normalized for Known Changes.’’ 
Presiding Examiner: Do you want this marked as an 
exhibit? 
It will be marked for identification as Exhibit No. 7. 


(The document referred to was marked Exhibit No. 7 for 
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identification. ) 


By Mr. Shannon: 


Q. Referring to Exhibit 7 for identification, Mr. Ransom, 
would you state whether or not this document was pre- 
pared by you or under your supervision and direction? 
A. It was. 

Q. Referring to the exhibit, would you briefly explain it? 
A. This exhibit is an allocation of the estimated cost of 
service of $112,176,045 on three different bases. 

On the first page the figures in column 2 show the 
components of this cost of service by major items and 
shows deduction of estimated revenues on the rate schedule 
SGS-1 to obtain the cost of service applicable to ACQ and 
OS rate schedules of $110,591,730. 

In columns 3 and 4 I show a division of such total cost 
of service as between fixed and variable costs. 

Elements of the cost of service which are directly 
proportional to the volume of gas delivered throughout 
the year are considered to be variable costs. While those 
costs which are proportional to system capital and rela- 
tively fixed in that they do not vary with the annual de- 
liveries of gas are considered to be fixed costs. If each of 
the costs assigned to variable costs was strictly dependent 
upon the volume of gas sold, the cost of 
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service would decrease by 20.42 cents every time sales de- 
creased by one Mef. 

Since the cost of service assumes 100 percent of capital 
operation, we can not be talking about incremental costs. 
Instead we are looking at escapable or detrimental costs. 

Q. Would you describe the other cost allocations you 
show on this exhibit? A. In columns 7 and 8, at the right 
of this exhibit, I show an allocation of costs generally in 
agreement with one used by the Commission in its Atlantic 
Seaboard decision in Opinion No. 225. Since the Com- 
mission did not have to consider storage costs in Opinion 
225, I have allocated these costs between demand and 
commodity on the basis of their fixed-variable performance. 
This allocation of costs is not presented as one which shows 
how costs vary with sales but one which may be used as 
a guide for the fixing of levels of demand and commodity 
rates. 


T also show, in the fifth and sixth columns a proposed 
allocation which differs from the Atlantic Seaboard type 
of allocation in column 7 and column 8 only in that de- 
preciation and ad valorem taxes have been allocated 100 
percent to demand costs in conformity with the decision 
of the Court of Appeals of the District of Columbia in 
the Mississippi River Fuel case. 
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Q. What is the significance of these three cost of service 
allocations? A. These cost of service allocations are sub- 
mitted as guides for the fixing of commodity and demand 
charges. Since exact commodity costs and demand costs 
cannot be determined, the fixing of such rate elements must 
be largely dictated by informed judgment. Because of 
factors I have already discussed relating to 100 percent of 
capital operation and the need to market overrun gas on 
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an interruptible short-term basis, I have concluded that 
the commodity charge obtained by the Atlantic Seaboard 
allocation is so high as to represent a burden on the cus- 
tomers of Michigan Wisconsin in the marketing of gas. 
I consider the variable cost as determined by means of the 
fixed variable allocation to be the minimum commodity at 
the rate to be considered. 

Since the commodity at the rate in the original ACQ 
rate schedule was 24 cents per Mef, this might also be 
considered the minimum in conditions with respect to cost 
and competitive conditions have not changed in a down- 
ward direction, it appears that the commodity charge 
should be set somewhere between 24 cents and 28 cents, 
based on informed judgment. 

Q. What factors other than cost of service would you 
consider in determining the commodity charge? 
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A. In addition to cost of service, I would consider the price 
of competitive fuels and commodity rates of other pipe- 
lines serving the same general area. 

Q. What are the commodity rates of other pipelines 
serving this area? A. The northern system of Midwestern 
Transmission, 25.2 eents per Mef; 

Northern Natural Gas Company, 22.9 cents; 

Natural Gas Pipe Line Company of America, 20 cents: 

Panhandle Eastern Pipe Line Company, 24.7 cents. 

Commodity charges of these other pipelines serving the 
area are below the 26 cents per Mef commodity charge 
now being collected by Michigan Wisconsin. This com- 
parison indicates that any adjustment should be downward. 

Q. Following an abnormally warm winter, will there 
be a larger than normal volume of gas on the Michigan 
Wisconsin system to be sold on a short-term or inter- 
ruptible basis? A. Yes. If the winter is 10 percent 
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warmer than normal, the volume of ACQ and overrun gas 
to be sold would increase approximately 20 million Mcef. 


* * * * * * a . * 


Q. Why is it necessary to sell this gas? 


176 


A. The distributor’s sales will be reduced due to a warm 
winter, so he must increase his off-peak sales in order 
to earn a cost of gas equal to the system average. 

Also, these sales will have to be made in order for 
Michigan Wisconsin to recover its cost of service and meet 
its take or pay-for obligations to suppliers. 

Q. What are the competitive fuel prices which affect 
the ability of distributors to market interruptible gas? A. 
Large fuel users are obtaining suppliers of coal at prices 
ranging from 31 cents to 38 cents per million Btu. I have 
considered the price which would affect the sale of 20 
billion eubic feet of gas in six months. For this volume 
the equivalent coal price is approximately 34 cents per 
million Btu. Natural gas would have to be sold at about 
90 percent of this price because burner equipment would 
have to be amortized very rapidly and because of a lower 
efficiency of gas based on gross heating values. On this 
basis distributors’ gas prices would be in the 30 to 31-cent 
range. The distributors’ margin with a commodity charge 
of 26 cents would be from 4 cents to 5 cents per Mef, 
which I consider to be the minimum margin on which this 
business can be handled. 

Q. Does this represent a value of service approach to 
determination of rate level? 
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Mr. Perdue: May I have that question read, your Honor? 


(Question read) 
The Witness: It is a value of service approach. 


By Mr. Shannon: 

Q. What commodity charge have you recommended for 
the rate schedule ACQ-1 of Michigan Wisconsin? <A. I 
have recommended that the commodity charge be retained 
at the 26 cents per Mcef level. 

Q. Will you please summarize your reason supporting 
this recommendation? A. The 26-cent price is higher than 
the variable cost by 5.6 cents or approximately 28 percent. 
It is above the previous commodity charge of 24 cents by 
two cents, thus giving recognition to higher costs of new 
supplies of gas. It is higher than the commodity charges 
of other major pipelines serving the same general area. 
It is as high as this charge can be and still afford Michigan 
Wisconsin and its distributors a reasonable opportunity for 
sale of the system gas on a 100 percent capacity operation, 
and finally it is in very close agreement with the commodity 
charge calculated by use of the proposed cost allocation set 
forth on Exhibit 7. 


* * * * * 


Q. Have you also examined the effect of this 26-cent 
commodity charge on the demand charge and its effect 
on the cost of space heating gas? 
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A. I have. 
With a demand charge of $3.50, which is the proposed 
and currently effective demand charge, the cost of 28 
percent load factor space heating gas would be approxi- 

mately 57 cents per Mef. 
72 
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The comparable rates from other pipelines serving this 
area are the Northern system of Midwestern Gas Trans- 
mission Company, 78.6 cents; Northern Natural Gas Com- 
pany, 71.5 cents; Natural Gas Pipe Line Company of 
America, 54.1 cents. The 57-cent rate would be lower than 
that for Midwestern by 27 percent, lower than Northern 
Natural by 20 percent, and higher than Natural Gas Pipe 
Line Company by only 5 percent. 


* * * * 


Mr. Shannon; Mr. Examiner, at this time I will ask 
that there be marked for identification—and I will dis- 
tribute to counsel—a two-page document with the title 
on the first 
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page: ‘‘American Louisiana Pipe Line Company, Allocated 
Cost of Service, Base Year Ended December 31, 1960, 
Normalized for Known Changes.”’ 

Presiding Examiner: The document so described may 
be marked for identification as Exhibit 8. 


(The Document Referred to was Marked Exhibit 8 for 
Identification. ) 


By Mr. Shannon: 


Q. Referring to Exhibit 8 for identification, Mr. Ransom, 
would you explain this exhibit? A. This exhibit, which 
was prepared under my supervision and direction, presents 
three cost of service allocations designated Fixed-Variable, 
Proposed, and Atlantic Seaboard. 

The manner in which these cost of service allocations 
were prepared is the same as that for Exhibit No. 7, with 
respect to Michigan Wisconsin Pipe Line Company. 

As shown on the exhibit, the starting point is the cost 
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of service of $56,261,267, set forth on page 1 of Schedule 
AL-2 of the stipulation. 

Q. Does this Exhibit 8 show the rates proposed by 
American Louisiana? A. Yes. 

In line 14, column 5, it shows the proposed demand 
charge of $3.47, and in column 6, the proposed commodity 
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charge of 26.5 cents per Mef. 

You will observe that these rates are very close to those 
derived by use of the proposed allocation. 

Q. What operational factors in your opinion make the 
26.5 cents commodity charge desirable on the American 
Louisiana system? A. Take or pay for purchase gas con- 
tract volumes are very high in relation to requirements, as 
shown by Mr. Lynch’s testimony. Since American 
Louisiana does not have any storage facilities, the off-peak 
gas must be easily marketable. My testimony with re- 
spect to value of service of this type of sale in respect to 
Michigan Wisconsin is also applicable to the American 
Louisiana system. Also the volumes which American 
Louisiana must deliver in order to recover its cost of 
service represent 104.6 percent of the contract demands of 
Michigan Wisconsin and Michigan Consolidated Gas 
Company. 

Mr. Shannon: Mr. Examiner, that concludes the direct 
testimony of Mr. Ransom. 


By Mr. Ryan: 


Q. Mr. Ransom, what is the present commodity rate 
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of American Louisiana? A. It is my understanding they 
are collecting now 27 cents. 
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Q. And you are recommending 2614 cents in this pro- 
ceeding, is that correct? A. Yes, sir. 

Q. Exhibit 7 assumes in each of the three studies which 
you have made the recommended rate of American Loui- 
siana, which you have recommended in Exhibit 8, is that 
correct? A, Yes, sir. 

Q. In other words, you did not, in carrying through 
your American Louisiana costs to Michigan Wisconsin, 
assign demand and commodity charges in accordance with 
the three methods shown on Exhibit 8? A. I believe 
they are assigned on the basis of $3.47 demand and 2614 
cents commodity. 

Q. I think you used the term ‘‘all gas available’? in 
connection with the sales volumes that have been used 
here for American Louisiana and Michigan Wisconsin. 
Am I correct in that understanding? A. I did use the 
phrase. TI don’t understand your question, 

Q. Well, in determining that the sales volumes represent 


all gas available, was that based upon an engineering 
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study by you of the capacities of American Louisiana and 
Michigan Wisconsin? <A. It is based upon the approxi- 
mately 268 billion cubie feet of sales for Michigan Wis- 
consin which is the capacity of the system. I did not make 
an independent study to determine the capacity of the 
system. 

Q. Is it not the fact, Mr. Ransom, that at least as to 
American Louisiana that the sales volumes which have 
been used in this stipulation are less than the actual sales 
volumes for the test period? A. I am not aware of that. 


* + * * * * * * * * 


Presiding Examiner: The witness may be excused, sub- 
ject to recall for cross-examination. 


(Witness excused) 
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Mr. Bell: Mr. Examiner, perhaps I am an incurable 
optimist, but it occurs to me that it might be worthwhile at 
this stage of the hearing to have another informal con- 
ference with the group here, particularly in light of the 
testimony and exhibits that have been presented by Mr. 
Ransom. 
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Certainly, if any others feel as I do, that there may be 
some possibility of coming to some agreement on the prob- 
lems of tilt and overrun price in matters which Mr. Ransom 
has covered in his testimony, I think it would be worthwhile 
for us to pursue that. 

We have a stipulation here settling a great many issues 
in this case, and unless some of the others can be settled, 
this will have to be necessarily I think a long hearing and 
a lot of testimony and evidence by many of us. 

I would like to see if there is any possibility of coming to 
some agreement on some of these issues which would 
shorten the hearing and shorten the burden— 

Mr. Stafford: I am representing Madison Gas & 
Electric Company. 

We certainly support Mr. Bell’s request. Asa matter of 
fact, I have asked the president of our company to be here 
this morning. I am expecting him in a few minutes, 
hopeful that we can again sit down and resolve some of 
these problems. At least we should all make that effort. 

Mr. Ryan: I would like to support the request that we 
have further settlement conferences. 

I think if there is a possibility of settling the issues in 
this case, it will be in the interest of the customers and all 
of the parties to this proceeding. 
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Mr. Goldberg: I hate to throw cold water on all these 
optimistic statements, but I think that the cold water is 
justified by a number of things: 
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One, by the tenor and tone of the informal conference 
that was held yesterday, and also by the fact that Michigan 
Wisconsin has seen fit in their presentation—and I am 
assuming this is the conclusion of their presentation—is 
that right, Mr. Shannon? 

Mr. Shannon: I can’t answer that question yet. 

Mr. Goldberg: Well, perhaps my statement is premature, 
then, but one of the issues in the case is this: Is branch 
line practice and policy to be included and incorporated in 
the rate schedule of Michigan Wisconsin Pipe Line? 

Up to this point they have seen fit to ignore the fact that 
the Commission has agreed with Michigan Wisconsin that 
it is an issue. I see no prospect, if I read Michigan Wis- 
consin right, in anything productive then coming out of a 
conference. 

Mr. Bell: May I say in that connection, Mr. Examiner, 
that I really didn’t anticipate that we could settle every 
single issue in the case. We know it will have to go to the 
Commission in the rate of return. My hope is that we may 
get rid of some of the problems which are going to extend 
this hearing, I am afraid, for quite a long time, 
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and which are going to place quite a burden on the dis- 
tributing companies, to come in here and present evidence. 

If we can get rid of part of the issues, I think we will 
have accomplished something worthwhile. 

Mr. McGrath: T have no objection to an informal con- 
ference, if the parties feel it would lead to something that 
would be of benefit to the record. 

However, I have serious doubts on what the outcome of 
it will be. 

Nevertheless, I am willing to go along and see what can 
be done. I do think that it would be premature at this 
moment to go into a conference unless we have heard 
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all of Mr. Shannon’s case. There may be questions posed 
here that we won’t know anything about until we hear 
what Mr. Shannon’s testimony is. If he has more to come, 
I would like to hear it, and then go into conference and 
see what happens. 

Mr. Shannon: Mr. McGrath, I answered Mr. Goldberg 
rather briefly. But I do not have in mind putting in ad- 
ditional testimony, if every thing I have offered is re- 
ceived. The proviso that IT have is that we had quite an 
argument yesterday on certain material which T sought to 
incorporate by reference, and that has not been ruled on. 
Depending upon the outcome of the Examiner’s ruling, I 
can 
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see where there is the possibility that we will have addi- 
tional testimony. I think it is very clear to everyone that 
it would be. I think that if the possibility of a conference, 


for instance, if we should arrive at an agreed-upon cost 
allocation, namely, the—principally we are talking about 
the commodity component of the rate—say that was agreed 
upon in conference, I don’t need to put in all this testi- 
mony. The Examiner doesn’t have to rule on it, and I don’t 
have to bring all the customers down here because that goes 
to that one issue. 

Mr. Bell: IT might say I intentionally made my suggestion 
before you had to rule on the admissibility of this other 
evidence, feeling if we can come to any sort of an agree- 
ment, we won’t have to worry about the evidence. 

Mr. Shannon: I think the suggestion is a good one. 
We will be happy to do anything that will expedite the 
proceedings. Certainly everyone knows the burden that 
is on the staff and the Examiner and the Commission with 
all these rate matters pending. 

Presiding Examiner: I would like, if we are to have 
one, to include in the negotiations looking possibly to some 
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stipulation between counsel regarding those exhibits and 
items by reference. But otherwise I am going to have to 
rule on them, and so far I haven’t changed my mind any 
from the indications I gave yesterday in respect to 
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what that ruling might be. 

Mr. Perdue: Your Honor— 

Presiding Examiner: Tt scems a little silly to repeat 
in every proceeding those things, but on the other hand, 
due process requires that we do so, unless we invent a 
new procedure where every pipeline carrier carries the 
same number through in all the cases it has, and that evi- 
dence is always in the record. 

T am not prepared to suggest such a change in procedure 
to the Commission. 

Mr. Perdue: Your Honor, the evidence to which the 
staff objected yesterday is in my opinion aimed at only 
one issue in this proceeding, and that is the level of the 
commodity rate, justification for it, 

Mr. Goldberg said that he has other issues in mind, 
such as the branch line policy of the company with which, 
frankly, I am not familiar, and I don’t know the history of 
it. I think that issue might be a matter that could be 
better handled between Mr. Goldberg and the company, 
perhaps preliminarily, and if they can’t get anywhere, I 
will familiarize myself with the problem and try to get 
in on that. 

I think the suggestion of Mr. Bell that we have a con- 
ference is a good one, if we confine the conference not to 
these side issues or what I will eall in quotes ‘‘family 
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quarrels’’ between the customers and the pipeline. 
Pardon me, Mr. Goldberg. I don’t want to antagonize 
you this morning. 
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Mr. Goldberg: Family quarrels are part of the issues 
of the case, and the Commission has set them for hearing. 

Mr. Perdue: I think if we confine the conference to this 
level of the commodity at the rate and what the demand 
component of the rate would be, we might be able to get 
some place and erase all of the problems to the items to 
which I objected yesterday and get on to the other issues 
and perhaps go ahead in full hearing on this branch line 
policy, whatever it may be. 

As I say, I am not familiar with it, Mr. Goldberg. I 
don’t know what the quarrel is about. 

Mr. Goldberg: It isn’t a matter of a quarrel. It is a 
matter that the Commission has pointed out in the past, 
that the rules required that the tariff set forth the branch 
line practices of the company. They are an integral part 
of the rates and terms and conditions of service. The 
Commission has agreed with Michigan Gas & Electric that 
is an issue to be explored in this proceeding. 

We are opposed to this piecemeal—to this effort to 
isolate what ean not be isolated. 

Mr. Perdue: Your Honor, I don’t usually engage in 
debate 
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with other counsel during a hearing. I like to address the 
bench. 

We have 7.4 we are going to have to take up, which is 
Section 7.4 of the tariff, that we will have to take up. 

We have this branch line. But it seems to me you just 
can’t throw everything out on the table and look at it all at 
once. You have to take these things point by point. 

I think the next point to take up is the level of demand of 
commodity rates. I don’t see where a branch line policy 
affects it materially, if we could get some agreement on the 
level of the rates. 
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Mr. Ryan: I have no particular quarrel with the branch 
line policy, as Mr. Goldberg does. But I can’t agree with 
Mr. Perdue that, first of all, it is the province of the Ex- 
aminer to confine the area of discussion at the conference, 
and, secondly, that the conference should be so limited. I 
think we ought to all sit down around the table and try to 
iron out this problem. It is a problem that has many 
facets. You can not isolate Section 7.4 from the commodity 
level. You can not isolate the overrun rate from the com- 
modity level. You can’t isolate the other problems of the 
tariff. If we are going to have a conference, I submit we 
ought to have a conference 
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on all of the issues that are here and see if we can’t iron 
them out. 

I think we can do it. 

Mr. Perdue: Well, all right. If Mr. Ryan wants the 
conference on everything, fine. Maybe we can roll it all 
up in one ball of wax. 

Mr. Ryan: That is what we should have done in the first 
place, instead of piecemeal presentation. We wouldn’t 
be here today— 

Mr. Perdue: I remember the first day. I used the phrase 
“Cone ball of wax,’’ and I got clobbered by the customer 
companies of Wisconsin and American Louisiana, I 
pleaded with them for four days to roll this thing up to- 
gether. I had people stomp out of the conference room. 

Mr. Goldberg: The Commission has considered the re- 
sults of conferences, It has indicated what should be done 
with the matter. We are here hearing it. 

Let’s go ahead and hear it. I submit to the Examiner 
that I have seen nothing in any informal conferences, nor 
have I scen anything in the formal hearing here today 
that would indicate that a resolution of the issues is pos- 
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sible by sitting around the table. I submit we ought to go 
forward in an orderly process, as the Commission’s order 
contemplates, 

Bear in mind that at the moment you want to sit down 
and 


209 


confer with one tariff— 

Presiding Examiner: What else is there to come? Mr. 
Shannon has indicated he has put in all the testimony 
except as he may have to put in to support some of these 
exhibits or items by reference. 

Mr. Goldberg: He is going to put in some more testi- 
mony. 

I suppose we have next the problem of fixing the time 
for reconvening for cross-examination. But before we do 
that, since Michigan Wisconsin has not seen fit to put 
in all of the evidence we think is necessary for a resolution 
of the issues, I want to spread on the record a request for 
further information from Michigan Wisconsin and Ameri- 
ean Louisiana. 

Mr. Perdue: Let me say that I think Mr. Bell’s sug- 
gestion, that the other gentlemen have concurred in, is a 
good one. Maybe we should go into an informal confer- 
ence and maybe recess to later in the afternoon. I want 
to say this on the record, before we go off the record and 
into an informal conference, that if people want something 
out of a conference, I think it is only—and I say this in all 
fairness to every party present—it is only fair that they 
lay it on the table so we know what we are dealing with. 
But to say ‘‘Well, I want this today, and I am not going to 
tell you what I want tomorrow’’, we don’t get very far. 
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We could have racked this case up maybe in July of last 
summer if we had known what people wanted. We are 
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now into November, and I am still having a hard time find- 
ing out what some of the parties to this proceeding want 
out of a settlement. I would like to know. Unless we 
know, we don’t know what we are dealing with. 


* * * * * * * * * * 


Mr. Perdue: I move, your Honor, that we recess the 
hearing until 2:00 o’clock. 

Presiding Examiner: Is there any objection? 

The hearing will be recessed until 2:00 o’clock for the 
purpose of permitting the parties to hold an informal 
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off-the-record conference, further exploring the possibili- 
ties of settlement of the issues. 


* * * * 


Presiding Examiner: The hearing will be in order. 

The Examiner, having been notified that you are ready 
to go on the record to diseuss the progress of the confer- 
ence and the program for the future, the hearing will now 
be in order. 

Mr. Shannon: Mr. Examiner, I would like to report 
that I think—my own view is that we have made some 
substantial progress in the conferences which continued 
during the recess that your Honor granted us. 

Tn the hope that we will be able to make further progress 
and be able to report to you something conerete, in view 
of the fact that a number of the attorneys representing 
parties here are from out of town, and are here in Wash- 
ington, I would like to request that your Honor recess the 
hearing until tomorrow afternoon at 2:00 o’clock, on the 
basis that the conference, the informal conference would 
continue or resume at 10 o’clock tomorrow morning, 
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with the thought that at 2 o’clock when the hearing re- 
sumes we will be able to report to you where we stand at 
that time. 


Presiding Examiner: Would it help any to have Mr. 
Goldberg spread upon the record at this time the informa- 
tion, the demands for information that he wants produced 
during the course of the hearing? 

Mr. Shannon: It is perfectly all right with me if Mr. 
Goldberg is prepared to state his request. 

Mr. Goldberg: I am prepared. 

Presiding Examiner: We will hear from Mr. Goldberg, 
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to spread upon the record his request for data and other 


information, 

Mr. Goldberg: This request is addressed to the respond- 
ent, American Louisiana Pipe Line Company. 

My purpose in spreading it upon the record is that all 
parties may be acquainted with it and there be a record 
of it, and since it is somewhat lengthy, it will save counsel 
for American Louisiana and Michigan Wisconsin Pipe Line 
Company the necessity of making notes. 

Some of these requests I will preface by an explanation 
of why the request is made. 

As I say, this is addressed to the respondent American 
Louisiana. 

In our review of the materials which were submitted for 
purposes of the settlement conferences that were held be- 
fore this session of the hearing, and for the purpose of 
the preparation of the proposed stipulation, we have noted 
that the volumes of gas sales that have been made are 
estimated in some cases at load factors substantially in 
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excess of 100 percent when computed on the basis of the 
contract demand. 

In view of that, we request that American Louisiana 
submit data showing the actual maximum single-day de- 
liveries in each month for the last 12 months separately to 
Michigan Wisconsin Pipe Line Company and to Michigan 
Consolidated 
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Gas Company, together with the monthly volumes so sold 
and delivered. 

In that connection, if any deliveries were made to Mich- 
igan Wisconsin for the account. of Michigan Consolidated 
or vice versa, we would want American Louisiana to show 
the portion of the monthly volume so delivered and the 
maximum—and the non-coincidental maximum single-day 
deliveries for the account of one party to the other, to- 
gether with the references to the Commission’s orders 
which authorized such deliveries, if any. 

The contention has been made that the form of the rate 
used by American Louisiana influences the economy or the 
efficiency of operations. This is the contention made in 
support of the change in form. 

In view of that contention, we request that American 
Louisiana furnish for the most recent 12-month period of 
actual operations a comparison of any component of the 
costs of service as incurred, and as such costs would have 
been incurred under the form of rate preseribed by the 
Commission’s order issued July 20, 1956, in Docket No. 
G-2306, together with an explanation for any such differ- 
ence. 

The Commission’s order of October 20, 1961, indicates 
that any refunds or rate reductions received by American 
Louisiana from its gas suppliers are to be passed on. 
Therefore, to the extent that American Louisiana’s cost of 
service 
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include any amounts so subject to refund and rate reduc- 
tion, we request that American Louisiana furnish for the 
record a list of all gas suppliers, together with the costs 
of gas purchased from each, making up the total claim of 
cost of gas purchased in the test year. 

That data should also show the amounts paid, the vol- 
umes of gas purchased, the portion of the amounts paid 
which are subject to refund under Section 4(c) of the Act, 
together with the docket number relating to the rate in- 
volved. 

In the event American Louisiana also purchases gas 
from suppliers under certificates which have not been made 
final as to price, we would like to have the docket number 
of those situations indicated in which such certificate au- 
thorization was granted to the supplier for the sales to 
American Louisiana. 

This, for the moment, is the request for information to 
American Louisiana. 


* Ld e * 


Our second request is that Michigan Wisconsin provide 
the monthly volumes of gas sales to Milwaukee Gas Light 
Company and to Michigan Consolidated, together with the 
maximum single-day deliveries to each such buyer during 
each such month for the most recent 12-month period. 
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Third, we request that the details of overrun deliveries 
by months for the same period as covered in the request 
which I referred to as No. 2 for deliveries to Milwaukee 
Gas and Michigan Consolidated separately and to all other 
customers of Michigan Wisconsin as a group, excluding 
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therefrom any amounts to which Michigan Consolidated 
would be entitled to pursuant to Section 7.4 of the tariff. 

In connection with these data and overruns, we would 
like to have the following information for each authorized 
overrun: 

(a) the names and number of times each customer pur- 
chasing overrun volumes made requests therefor to 
Michigan Wisconsin; 

(b) the number of times notice was submitted by 
Michigan Wisconsin to all of its buyers that overrun gas 
was available, together with a copy of any formal notice 
furnished buyers with respect to the availability of over- 


run gas; 
(¢) Michigan Wisconsin’s best estimate of the maximum 
price at which overrun gas to cach of its buyers purchasing 
overrun gas, including therein the lowest rate at which any 
of such overrun gas was resold to ultimate consumers; 
(d) the highest incremental cost of the buyers, including 


the price paid by any buyers purchasing overrun gas 
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to other gas suppliers; 

(e) a map of Michigan Wisconsin’s system, showing in 
sufficient detail by an adequate scale the company’s main 
transmission lines and lateral lines, together with the 
lengths of the laterals and the pipe sizes involved. The 
map should indicate the facilities which Michigan Wisconsin 
considers to be main transmission lines as compared to 
lateral lines, and to submit a concise statement setting 
forth the basis for its distinction. 

(f) for each lateral line so indicated on the map to which 
I have just referred we would like Michigan Wisconsin to 
furnish the total construction costs thereof, first as 
estimated in the certificate proceedings prior to construc- 
tion and, two, as actually realized. 

Next, for each lateral line indicated on the map, we wish 
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Michigan Wisconsin to furnish the third-year sales made 
through such lateral, first, as estimated in the certificate 
proceedings prior to construction, next as actually realized, 
and next, where the lateral has not been in service for three 
years, the sales realized for the most recent 12-month 
period that coincides with the period for which estimated 
sales were submitted in the certificate proceeding. 

And finally for each lateral for which we have requested 
the above data, we would like to have the docket 
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number wherein the authorization was requested and 
obtained for the construction and operation of the lateral. 

This is the information, Mr. Examiner, that we feel is 
essential to enable the Commission—at least this informa- 
tion is essential—I don’t say it is all of it—we may have 
other requests—to enable the Commission to pass on the 
issues that it has set for hearing. 

On this matter of the hearing, I do not view the informal 
conferences that have been held with the same degree of 
optimism as does Mr. Shannon for his clients. It seems to 
us—when I say ‘‘us’’, I speak for Michigan Gas & Electric 
—that there is not very good prospect of having the issues 
set for hearing settled without the necessity of hearing. 
We believe that the conferences have merely served to de- 
lay the conclusion of the first phase of the hearing as 
ordered by the Commission. 

I am not fixing any responsibility in saying that, Mr. 
Examiner, nor being critical. I think you will appreciate 
that. I am saying this because I think it is important that 
we recognize that whether or not further conferences are 
to be held, the first order of business should be the con- 
clusion of these phases of the hearing and a ruling on the 
objections that have been made with respect to certain of 
the evidence tendered by Michigan Wisconsin Pipe Line. 
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We can, I think, in short order conclude the first phase 
of the hearing, determine upon appropriate date for re- 
convening it for cross-examination and perhaps, based 
upon your ruling, the submission of further evidence by 
Michigan Wisconsin Pipe Line Company. 

If the parties see fit to have conferences after the con- 
clusion of those hearings, I see no reason why they can 
not do that. But we will at least have, in accordance with 
the Commission’s order, moved forward, as I think the 
Commission intended we move forward. 

We would ask that you do that. 

Mr. Bell: I think in light of the last part of Mr. Gold- 
herg’s statement, the record ought to show that, for one, 
Wisconsin Fuel & Light Company thinks these conferences 
have been constructive and worthwhile. 

Presiding Examiner: Does staff counsel have any com- 
ment? 

Mr. Perdue: T, of course, don’t agree with Mr. Gold- 
berg’s statement that the conferences have not made prog- 
ress. Tn fact, I think we have made a good deal of progress 
by our conferences, and the companies and their customers 
were good enough to meet without the staff over the noon 
recess to make a proposal this afternoon which we received 
in conference. 

The staff has indicated to the respondents and the 
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customer companies what it considers its position. We 
are all going to be working within our own organizations 
this evening in an attempt to see if we ean reach some 
agreement. Even Mr. Goldberg, himself, said that, and T 
quote him, that he thought his company would be recep- 
tive to the staff proposal. 

Mr. McGrath— 
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Mr. Goldberg: Why don’t you finish it, please? I don’t 
think— 

Mr. Perdue: Wait a minute, now. 

What he wants me to insert there is receptive to it along 
with all other issues that he considers in the case in as- 
suming—and this is an assumption that I find getting more 
tenuous all the time—assuming that Mr. Goldberg is at- 
tending these conferences to settle this case in good faith, 
T assume he will come forward with proposals on the other 
issues. 

Mr. McGrath has said that he would be glad to take the 
staff’s proposal back to his people. 

So I think that the conferences have accomplished a great 
deal, sir, because if your Honor should sustain the staff’s 
objections to the items that the respondents marked for 
identification yesterday, I realize as well as your Honor 
does—and I am sure all the other parties do—that it might 
be necessary for the respondents to request 
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their customer companies to produce witnesses to testify 
affirmatively as to the reasons that they believe that some 
rate tilt is necessary, 

That, of course, would entail cross-examination. It 
would lengthen out this proceeding. 

As I told your Honor this morning, the staff had been 
hopeful that this consolidated proceeding might have been 
settled this summer, and particularly that portion of 7.4 
which has proven troublesome not only to the companies 
but to the customer companies, before the beginning of 
the heating season. We are now entering into the heating 
season. I hope that this matter ean be settled expedi- 
tiously. 

I realize that it must be settled with fairness to all 
parties. I had hoped—and as I told your Honor this 
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morning—that if any party had any proposal they wanted 
to throw out on the table, we could hear it, and that the 
comments of the parties would be affirmative. That is the 
one unfortunate thing about the conference that I would 
report to your Honor: We have not had affirmative sug- 
gestions. There are parties, for reasons—or T should say 
‘‘a party’, I am not going to name him—for reasons 
known only to himself, who continues in his negative atti- 
tude. We don’t know yet what he does want or what his 
customer company wants. All we know is that every time 
we think we have something conerete, we find out that 
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that isn’t what they want. 

But I do think we accomplished a lot. I agree with Mr. 
Shannon that something was accomplished. I think some- 
thing ean be accomplished in the morning. TI only hope 
that we will have a soul-searching overnight and maybe 
something concrete and affirmative out of all parties to the 
conference in the morning. 

That is all T have to say. 

Mr. Goldberg: May I be permitted just a minute— 

Presiding Examiner: Let me ask a question first, Mr. 
Goldberg. 

T guess we did gain something out of the conferences 
that you held last June. We got certain of the issues dis- 
posed of. 

You think we are really progressing toward shortening 
the hearings in the conferences here and now? 

Mr. Perdue: Yes, sir. I think it will materially shorten 
the hearings. I think we may get really something out of 
this, and have something concrete by tomorrow evening. 


I may not he able to be in the conferences tomorrow. Mr. 
Spalter has handled the rate proceedings of these com- 
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panies for some years, and I will meet with him this eve- 
ning and I think he will be able to be here tomorrow. 
Presiding Examiner: I am not going to press counsel 
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for the respondents on the demands, to answer the de- 
mands that were spread on the record today. I will expect 
some comment on those tomorrow. 

Mr. Shannon: I would suggest, your Honor, I didn’t 
ask Mr. Goldberg at the time, but I am sure you will ap- 
preciate that those were quite detailed requests. I have 
not asked him to state the reasons back of those requests, 
but I will tomorrow, assuming he still adheres to these 
requests after the conference, ask him to state what he 
believes to be the reasons why we should be put to the 
time and expense and why he considers the data he requests 
relevant. 

Mr. Goldberg: Let’s do it now. 

Mr. Shannon: Let’s not take the time now. 

I will want to consider these carefully before I state 
our position of whether or not we are going to comply 
with his requests. 

Mr. Goldberg: I think when you have had an opportunity 
to look at the requests in the record you will find that 
they are clearly related to the issues that are sct for 
hearing, in fact, to the issues that have been the sub- 
ject of these informal conferences in part, namely the 
level of the overrun rate, the level of the demand, and the 
level of the commodity rate, the design of the rates. It 
seems to me that should be obvious to Mr. Shannon. I 
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am sure it is equally obvious to him that the requests 
regarding the map and the details flowing therefrom are 
related to the terms and conditions of the tariff in terms 
of the branch line policy which is at issue. 
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Mr. Examiner, I think you are probably familiar with 
the record of the prehearing conference that was held, 
presided over by Examiner Marsh, in these proceedings, 
and with— 

Presiding Examiner: Only casually so. I am thoroughly 
familiar with the first 66 pages of the hearing, but not 
of the conference. 

Mr. Goldberg: I see. 

Well, the hearing sought to formalize what had tran- 
spired at the prehearing conference, but in any case, 
in that prehearing conference and in the hearing Michigan 
Gas & Electric was literally alone in raising about seven 
objections to the proposed stipulation. 

Presiding Examiner: The same ones that were passed 
on by the Commission? 

Mr. Goldberg: Yes. 

Michigan Gas & Electric was treated to the same kind of 
treatment and its counsel was treated to the same kind 


of treatment that you have heard today and this afternoon. 
almost bordering on vilification. We have this after- 
noon heard counsel for the staff literally challenge the 
good 
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faith of Michigan Gas & Electric and its counsel in raising 
its objections. I pointed out to Presiding Examiner Marsh, 
in response to the kind of remarks that were being made 
by other counsel in the case at that time, that our ob- 
jections were substantive and were meritorious as are 
our present objections. 

I think it is fitting to call your attention to the fact 
that the Commission did not consider our objections ob- 
structive or frivolous or not made in good faith. The 
Commission agreed with us on five of our seven objee- 
tions, a pretty fair percentage, I would say. 

I might point out that the respects in which they have 


93 


(228) 


modified the stipulation because of our objections have 
redounded and will redound to the benefit of these cus- 
tomers who at that time looked with such disfavor upon 
the objections we were raising, and who are at this time 
apparently not any more well disposed to Michigan Gas 
& Electric for raising objections which it considers sub- 
stantive and important. 

Mr. Examiner, I say to you that Michigan Gas & Electric 
and its counsel will not be deterred in raising objections 
which it believes are meritorious simply because they 
may not be gaining popularity with other parties to the 
proceeding. I am afraid that these proceedings—I have 
not yet been able to find in the Natural 
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Gas Act that a standard for determining rates—that one 
of the criteria is popularity. When that becomes a stand- 
ard, perhaps we should reconsider raising objections that 


are meritorious, but it hasn’t yet become that standard. 

I say to you, Mr. Examiner, that it would be more ap- 
propriate to first dispose of the hearing, this phase of 
it, as the Commission intended that it be disposed of, 
before the parties be remitted to conferences. 

Mr. Perdue has talked to you about all of the time 
that might be involved in cross-examining a parade of 
witnesses. 

I am at a loss to understand that, in view of the fact 
that it was he who fathered a stipulation that proposed 
the trial, the trial, I say, of the future rate design issue, 
and certainly I gave Mr. Perdue eredit for knowing what 
he was going to face in the trial of that issue. 
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He obviously indicated in his objections to the testi- 
mony proffered by Michigan Wisconsin Pipe Line yester- 
day that he was fully cognizant of what necded to be 
brought forward and brought forward, he indicated, 
through the distributors. I think his remarks— 

Presiding Examiner: Let me ask you one question. It 
has been said that the conference and other parties are 
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not aware of what your client wants. 

I take it from what you have said that they want no 
tilt at all, no increase. 

Mr. Goldberg: We have indicated clearly what our 
position is. That has been true of the past conference, 
the past sessions of the hearing, and this one. We have 
indicated on the record at the last conference and here 
that we were opposed to tilt certainly for the past; that 
we might be receptive to some tilt for the future. We 
have indicated with respect to a staff proposal made 
during the informal conference that we are not unrecep- 
tive to it. But we have also indicated that there are 
other related issues that are involved in determining what 
is appropriate for this tariff and that we need to see 
the whole picture before we should be asked to decide 
what our position is with respect to the staff proposal, 


* * * * * * * * 


Mr. Goldberg: We came here for a hearing, with the 
burden on the applicant. 
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Presiding Examiner: I have nothing to do with what 
takes place in those conferences, Mr. Perdue. I think 
we shouldn’t spread upon this record the matters of slightly 
soiled linen that could be washed in the conference, itself. 

Presiding Examiner: I am impressed by the contribu- 
tions of the several customers who have spoken and of the 
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suggestions that some progress has been made despite the 
indication at points that there was more heat than light 
produced, and with the feeling that we can get through 
tomorrow, I will honor the request for a recess at this time 
until two o’clock tomorrow, with the understanding that 
you folks will meet in conference again in the morning to 
see if you can’t reconcile your differences and come up 
with something that we can submit to the Commission in 
settlement of the whole remaining issues in this case, that 
is, those that are before us. Rate of return is not be- 
fore us. 
We will meet right here. 


* * 


Mr. Spalter: I would like to enter an additional appear- 
ance for the Staff. My name is Abraham R. Spalter. 


. * * * * - * * * * 


Mr. Shannon: Mr. Examiner, as I started to say, we con- 
ferred this morning, and again I think very substantial 
progress was made. 

I think the concensus of opinion of those participating, 
including myself, is that it is highly desirable that we con- 
tinue these conferences. I can assure your Honor we have 
no intention of doing this indefinitely. On the other hand, 
this matter does involve a number of dollars, and the in- 
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terests of a number of people. In line with the discussion 
which was had at the conclusion of the morning confer- 
ence, I 


237 


would request that your Honor grant us a further recess 
until four o’clock this afternoon. I think by that time we 
will be able to report to you something definite. I think 
we are getting the matter much more clearly defined this 
morning, to the point where I think, with that added recess, 
we should have an answer one way or another. 

I understood from Mr. Goldberg, based on statements he 
made this morning, that he might have some objection to 
this request for further continuance. That is why I waited 
to make any remarks until he had come into the room. 

Mr. Goldberg: I appreciate that, Mr. Shannon, and you 
are quite correct that I have a statement to make. 

Mr. Examiner, it seems to me that the conferences will 
not produce complete agreement on all issues, assuming for 
the sake of argument they might produce agreement on 
some issues that have been set for hearing, so that it seems 
apparent that a hearing will have to go forward; that the 
hearing will have to go forward. 

As I see the situation, the Commission, after considera- 
tion of the stipulation, modified it in certain respects and 
directed the procedure that was to be followed, and said 
that we were to convoke a hearing, have the testimony ad- 
dueed, and then have an appropriate recess established. 

This, of course, does not mean that the parties are there- 
by precluded, with the recess of the hearing, from 
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conferring, picking up where they have left off this morn- 
ing, and continuing on. 


(238) 


It seems to me the more orderly procedure now is to pro- 
ceed as the Commission directed that this matter go for- 
ward. 

I am fully aware that there is a prospect that with the 
Examiner’s ruling on certain materials tendered by Mich- 
igan Wisconsin Pipe Line Company that they may seck a 
further opportunity to adduce additional testimony. That 
opportunity they probably would not be able to avail them- 
selves of immediately and would require some recess there- 
for. So that to go forward with the hearing and conclude 
it as far as it can be concluded now—as a matter of fact, 
I think we are literally on the verge of that—in no way 
impedes Michigan Wisconsin in its presentation of its case 
and in no way impedes the parties from carrying on infor- 
mal conferences that they may sce fit to carry on, 

I would therefore respectfully suggest that we proceed in 
accordance with the Commission’s directives. 


* * * e * * 


Mr. Goldberg: Just one thing more: their position 
on the request for information that we have made, which 
are vital to our cross-examination and our own consider- 
ations of the presentation of evidence. 

Presiding Examiner: I said yesterday I would ask them 
today. I have a note to do so. 

Mr. Shannon: I might point this out: It doesn’t make a 
great deal of difference to me, personally, because T am 
here in Washington, and if I am not over here in this case, 
I am back at the office or in some other hearing. 

But I have, in requesting this additional recess, I have 
particularly in mind the fact that most of our customers 
are represented by out-of-town counsel, who have been here 
for three days. If our negotiations or conferences are suc- 
cessful, and we reach a meeting of the minds or a substan- 
tial meeting of the minds with respect to principal issues 
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or one or more of the principal issues, I can anticipate that 
many of these people will go back home to their other 
duties, because they won’t be particularly interested in at- 
tending the hearing, insofar as any cross-examination of 
our preliminary cross-examination of our 
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people is concerned. 

On the other hand, if we go forward and consume the 
major part of this afternoon in hearing, then that means 
they have to stay over another day, and | am trying to save 
them from doing that; 

Secondly, I feel that there is a direct impact on what we 
will present which will result from the outcome of these 
conferences. I am not talking about 15 minutes of testi- 
mony, I am talking about days and days of testimony, and 
possibly weeks of testimony. I feel that we have, with your 
Honor’s indulgence, and with the patience of the Staff, had 
conferences, and I think we have accomplished quite a bit. 

I do not feel, myself, that if we fail to come in with some- 
thing conerete by four o’clock, I, for one, will not ask for 
any further postponement. I think we will have covered 
the possibilities, and at that time, as far as [ am concerned, 
if we do not have an agreement narrowing the issues, | 
would be certainly agreeable to going forward at that time. 

Presiding Kxaminer: Mr. Spalter, you were here this 
morning, I believe. What is your present situation? 

Mr. Spalter: The Staff concurs in the request that the 
hearing be recessed until four o’clock and is hopeful that 
something will be worked out and ready for the record 
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so that if there is anything further to be tried, the part of 
the issue which is to be tried will be limited to that extent. 
As I see the case to be tried, there is only one issue— 
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many facets to it, probably—but it is the question of the 
rate design issue that the Commission set forth. 
So we concur in the request. 


* * * * * ” * * * 


Mr. Goldberg: Here is the difficulty in semantics. When 
Mr. Spalter refers to this as a case with one issue, ‘‘rate 
design’’, his concept of that issue may be quite different 
from the Commission’s concept of the issue. I think the 
Commission’s concept of the issue coincides with our 
concept of the issue. 

I don’t see that the parties are going to be in any way 
adversely affected by here and now completing that phase 
of the proceeding, which need not drag on. 

There is no preliminary cross-examination that is 
pending. All preliminary cross-examination has been 
taken care of. It is just these few matters to which you 
have adverted. 


* * ” 


Presiding Examiner: The hearing will be in order. 

Are we ready to report an agreement? 

Mr. Shannon: Your Honor, we have worked very dili- 
gently, and I think we have arrived at a program which 
would resolve at least the major issue here, which is agree- 
able to many of the parties. Some are not prepared to 
state their position at this time without consulting further 
with their associates and principals. 

As you know, from your own experience, these things are 
not simple, and you can’t work them out in five minutes. 
I feel we are sufficiently far down the line, though, that we 
are a long way to having an agreement disposing of at 
least the major issues of these cases. 

I think that is a fair statement of the situation. 


* * * * fe » * 
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Mr. Bell: It was suggested, Mr. Examiner, we contact 
our superiors, the people whom we are representing here, 
for answers to some of the questions that we have not been 
in a position to answer today. 

I have been one of those who supported the conferences 
all along. I think a great deal has been done at the confer- 
ences. It just happens that I have a serious problem that 
must be taken up in connection with one question, that is, 
the differential between the commodity charge and the 
overrun charge as proposed. It just so happens that I can 
not take that up with the management of my company be- 
cause it would be unavailable until Saturday. I find it 
physically impossible to report back until Monday. 


a * * * * * * 


Mr. Spalter: Mr. Examiner, I don’t hear any suggestion 
by Mr. Goldberg of any expedition to this proceeding or 
any position where we can move it along and get things 
done, either through conference or sitting in hearing and 
getting it done. Obviously, his intent is merely to get as 
much recess as he can under the present rule. If he could 
get more, he probably would ask for more, without any 
indication why and what is wrong with the parties still 
sitting in conference. 

I would like to suggest, and T would like to move for a 
recess, if Mr. Shannon is not in a position, since the par- 
ties have indicated that some of them will not be available 
tomorrow, that we recess until Monday at 2:00 p.m. At 
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that time all the parties other than Mr. Goldberg, and he 
can then state his position as to how he wants to go, inso- 
far as the proposal before the parties is concerned, can go 
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on the record and state their position as to the settlement 
proposed. 


* * 


Mr. Spalter: I wouldn’t exactly accede to that position 
of Mr. Goldberg. If that is the position he has taken, I 
haven’t heard him say so. But I think there has been con- 
siderable shortening of the proceeding by the fact that we 
have reached to this point of agreement on a very material 
issue, which, if it goes into hearing, could last quite a 
considerable time. 

Presiding Examiner: Do you mind stating what that 
issue is? 

Mr. Spalter: The issue is the right design for the future. 

Mr. Zimmerman: Just a second. 

I want to be careful on what goes into the record, and 
there is agreement. 
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Is it as to the last matter that we polled? 

Mr. Spalter: I am not indicating there has been agree- 
ment on the matter. I said to the point where there has 
been agreement. 

Mr. Zimmerman: I object to having this in the record, 
your Honor. I object to having the substance of the sum 
of the agreement being put in the record at this point. 

Presiding Examiner: I am anxious to know if we have 
made any progress, other than somebody’s judgment that 
we have made progress. 

Mr. Spalter: All I can state for the record is that the 
issue discussed was the rate design insofar as Michigan 
Wisconsin is concerned for the future period. That was 
the issue that was discussed. That is the issue before the 
parties. It is a material issue which in trial could take a 
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considerable length of time, more than it has taken in the 
last few days. 


* * * 


Mr. Shannon: We have two matters. I think possibly 
we might take up Mr. Goldberg’s request first, and then 
go into the matter of the evidence. 

Presiding Examiner: You refer to his— 

Mr. Shannon: —request for information— 

Presiding Examiner: —request beginning at transcript 
215 of the record. 

Mr. Shannon: I will take these up one by one. 

At transcript 215 he requested that American 
Louisiana— 

Presiding Examiner: You are going over to Michigan 
Consolidated? 

Mr. Shannon: 215, line 22. 
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He requested that American Louisiana submit data 
showing the actual maximum single-day deliveries in each 
month, and it says two, but I think in the last 12 months 
separately to Michigan Wisconsin and Michigan Con- 
solidated together with the monthly volumes so sold and 
delivered. 

In this connection if any deliveries were made to 
Michigan Wisconsin for the account of Michigan Con- 
solidated or vice versa, he wanted those broken down. 

I might inquire of Mr. Goldberg: 

There are no deliveries, Mr. Goldberg, for the account 
of anyone. There are deliveries made at Willow Run to 
Michigan Wisconsin, which are immediately resold by 
Michigan Wisconsin at the same point to Michigan Con- 
solidated. 
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I don’t know what you have reference to here. If you 
want a breakdown of that information, we can obtain it for 
you. 

Strictly speaking, there are no deliveries for the account 
of another company. 

Mr. Goldberg: If there are not, that aspect of it wouldn’t 
be material. 

Mr. Shannon: We will undertake to supply the informa- 
tion Mr. Goldberg requests, which request I have just 
reviewed. 

The next request begins at line 15, at transcript 216, and 
requests that American Louisiana furnish for the most 


266 


recent 12-month period of actual operations a comparison 
of any component of the costs of service as incurred and 
as such costs would have been incurred under the form of 
rate prescribed by the Commission’s order issued July 20, 
1956, in Docket No. G-2306, together with an explanation 
of any such difference. 

I don’t understand that request. 

Mr. Goldberg: I don’t know how I can make it any 
clearer, Mr. Shannon. 

Is it your statement that the costs incurred for that 12- 
month period of actual operation would be the same 
whether it— 

Presiding Examiner: Can you come on up this way 
instead of making all of us strain to hear you from back 
there? 

Mr. Goldberg: Are you saying that the costs ineurred 
for the most recent 12-month period would be the same 
whether you were operating under the tariff—form of rate 
prescribed by the Commission or under the form you pro- 
posed to the Commission and were operating under for 
that last 12-month period? 

If they are the same, then— 
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Mr. Shannon: I would say this, Mr. Goldberg, that 
assuming we sold the same volume of gas, our cost of pur- 
chase gas would be the same; compressor fuel would be 
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the same, so I don’t know how to make this comparison. 

Mr. Goldberg: There may not be any comparison to make 
if you are saying to me that the components that make up 
the costs of service for that 12-month period would he the 
same as they actually develop under the form of rate you 
were then operating under, if you were during that 12- 
month period, under the form of rate prescribed by the 
Commission in Docket G-2306. 

Mr. Shannon: I think that is correct, if the sales were 
the same. I don’t know what the sales would have been, if 
we were operating under a different form of rates. 

Mr. Goldberg: That takes care of that request. 

Presiding Examiner: That request will be considered 
satisfied ? 

Mr. Goldberg: Yes. 

Mr. Shannon: Line 22, at transcript 21 is that any refund 
or rate reductions—let’s see, to the extent that our costs 
of service includes any amount subject to refund and rate 
reduction, they request a list of our gas suppliers. 

We have furnished, as one of the exhibits we have put 
in, items by referenee—I believe it was Item— 

Mr. Goldberg: Exhibit 1. 

Mr. Shannon: That is on Michigan Wisconsin. I think 
Exhibit 3 is on American Louisiana. 

In any event, we will check. 

268 

So as far as I know, there are no suppliers to American 
Louisiana, except Texas Gas Transmission Corporation, 
which have any rates subject to refund or any rate condi- 
tion. 
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However, we will check that, and if there are any, we 
will advise Mr. Goldberg. 

Presiding Examiner: That is American Louisiana? 

Mr. Shannon: That is on American Louisiana. 

That would also take care of the next request, that is, 
the amount paid, the volumes of gas purchased and the 
amount subject to refund. 

As far as Lam aware, except for Texas Gas Transmission, 
which is specifically referred to in the stipulation, I know 
of no other amounts that are subject to refund on American 
Louisiana. 

Mr. Goldberg: Does your statement include certificate 
situations? 

Mr. Shannon: It includes certificate situations, but we 
will check. 

It is my impression that there are no conditions on any 
certificate. 


At line 21, he requests the monthly volumes of gas sales 
to Milwaukee Gas Light, Michigan Consolidated, together 
with the maximum single-day deliveries to each such buyer 
during each month for the most recent 12-month period. 

We can obtain that information. 


* * * * * 


335 
And I still say to your Honor there is a great deal of 
unwarranted optimism in that regard, and further, that 
this issue that they have been talking about, that they say 
is coming close to agreement, is only one of a number of 
issues, and that there will be not complete agreement, 
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I feel certain, and you will have to have a hearing on such 
other issues as to which there may not be agreement. 
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If there is an agreement on any part of the issues as a 
result of conferences, that can be brought to your Honor’s 
attention in an orderly manner. 

Nothing I have suggested involves putting off con- 
ferences until November 27. There wasn’t any such 
suggestion in my mind. 

Mr. Perdue: Your Honor, Mr. Goldberg misreads the 
Commission’s order of October 20, 1961, from the way I 
read it. That is, I think it is very clear on page 1 of that 
order—he keeps talking about all these other issues, and 
I imagine he has the branch line poliey— 

Mr. Goldberg: I am talking about the form of rate for 
American Louisiana, the past design of the rates which 
are listed on page 5. 


* * * * 


I think it only proper, with all but one party being so 


close to agreement on the major issue sct forth by the 
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Commission order of October 20, 1961, that we recess this 
hearing to Wednesday morning, when some of the parties 
who were here yesterday indicated that they could return 
but could not return until then to meet in conference. 

As I told your Honor before, and I reiterate, I think 
we are very close to a settlement between nearly all the 
parties to this proceeding. I think it would just be 
criminal not to come together Wednesday morning and 
see if we don’t have the agreement of the parties who 
indicated they had to go home and confer with their 
managements. 

Mr. Goldberg: The parties can come together Wednes- 
day and nothing I have suggested precludes it. 

I think we have now been treated to another reckless 
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statement by counsel when he says, ‘‘ All but one party are 
literally in agreement.’’ 

Iowa Central said it was in disagreement. 

Wisconsin Natural— 

Mr. Perdue: They asked these things not be put on the 
record. 

Mr. Goldberg: You put it on the record by saying, ‘‘ Only 
one party was opposed.’’ 

Mr. Perdue: I said ‘‘Nearly all’’. 

Mr. Shannon: I don’t think it is proper— 
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Mr. Goldberg: I don’t think it is proper cither. 

When counsel insists on trying to create impressions 
that are not accurate, I insist they be made accurate. 

Mr. Shannon: I think counsel’s comment was entirely 
appropriate. He didn’t say everybody was in agreement. 
He said we had virtual agreement or prospect of agree- 
ment except possibly one party. 

Mr. Goldberg: And that isn’t the fact. 

Mr. Perdue: I don’t see what we gain by counsel for the 
intervenor, Michigan Gas & Electric, repeatedly character- 
izing staff counsel in this case as being irresponsible, reck- 
less, not a proper officer of the court. 

I object to those kinds of characterizations. 

Mr. Goldberg: Those are your words. 

Mr. Perdue: He shouts at me. He pounds the table. 

I have been trying to be helpful, cooperative, and help 
him in every way I can. 

I don’t appreciate these comments. 

Mr. Goldberg: This is the most unusual cooperation to 
which I have ever been treated by counsel who has stood 
here and has opposed the proposition that certain issues 
are part of the case. 

This is a most peculiar kind of helpfulness. 

I say to you, Mr. Examiner, that what I have stated 
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has been accurate. | haven’t shouted. I haven't pounded 
the table. I haven't displayed the emotion that counsel for 
the staff has displayed, which has been evident to everyone. 

Now, Mr. Examiner, let me say to you that just awhile 
ago I clearly understood you to say that you construed 
the Commissions order here as requiring you to follow 
this setup you were following, namely, that there be a 
discussion of the evidence, and that you were reading the 
order the way I was reading it. 

Counsel for the staff has said that this is merely informa- 
tive; that you can actually do anything you wish with 
respect to the order of procedure; that if you saw fit you 
could order the hearing resumed on November 27, at 
that time merely have cross-examination proceed or even 
at that time merely have the further evidence adduced, 
recess again to a further date and cross-examine, recess 
again to another date and have the rebuttal adduced, 
recess again and have cross-examination. 

This is what counsel for staff has said you may do under 
that order. 

I say again, Mr, Examiner, that the orderly procedure, 


regardless of what this order says, is to recess this hearing 
to this date of November 27. 
This in no way precludes the parties from meeting. This 
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will in no way preclude us from the—to the extent that 
we are able to in the short time between now and Wednes- 
day, to study data, attempt to formulate some views on 
the issues they want to discuss in that confercence. 

I might say to you that we need that data to formulate a 
position. 


* * 
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Presiding Examiner: The hearing will be in order and 
we will receive any report which you gentlemen have to 
make to us regarding the results of your conference. 

Mr. Shannon: Mr. Examiner, I think it is fair to state 
that we have arrived at a settlement of the principal issues 
that is acceptable to the staff, to pipelines, the coal inter- 
ests, and customers that represent about 95% of the loads 
on the system. 

There are still some telephone conversations in progress. 
We have drafted a form of a proposed supplemental stipu- 
lation and agreement which might be put into the record, 
and by way of further procedure we have a couple of fig- 
ures that have not been defined, I don’t think they partic- 
ularly affect the other figures, but we need about five min- 
utes or so for the staff technician to come back to the hear- 
ing. And if you could give us abount five minutes, or 
maybe ten, to fill that in, I would propose to submit this 
stipulation to the Examiner for copying into the record, to 
be followed by a statement of the position of the parties 
with respect to the stipulation. 

Some of those parties are not here, but many of them 
are customers, and in order to avoid a trip back here, have 
authorized me to state their position. As I state, I think 
we are very close to what might be described as substantial 
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agreement, and I am just thinking mechanically rather than 
submit to you a stipulation that has two blank figures in it, 
if we could wait five or ten minutes and have those figures 
specific mechanically, we would have a much cleaner record. 

Do you think, Mr. Perdue, five or ten minutes would be 
adequate? 

Mr. Perdue: I think about ten. 

Mr. Shannon: If that would be all right, Your Honor. 
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Mr. Perdue: Mr. Hertz, Your Honor, as you know, has 
actively participated in these conferences and is a staff 
member assigned to this case on rates and rate designs. 
He is necessarily in Houston, Texas, and Mr. Williams, who 
is assisting me today, has gone downstairs to attempt to 
communicate with him by telephone to obtain the figures 
to which Mr. Shannon referred. 

Presiding Examiner: You think ten minutes is adequate? 

Mr. Perdue: I think he will be back within ten minutes. 

Mr. Spiegel: Mr. Examiner, I must say I will object to 
placing in the record the stipulation at this time. I think 
it is highly misleading to put it in the record at this time. 
It deals, for example, with two issues that as far as I know 
haven’t been discussed. 

We were handed at three o’clock a proposed stipulation 
with some rates in blank for American Louisiana. We have 
just 
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received this morning from Mr. Shannon the information 
which he agreed last Friday to give. We can not begin to 
analyze whether there should be a shifting from the cost of 
service form of rates for American Louisiana, and if there 
is, at what rates they would be, before ten minutes are up 
when this thing is supposed to go into the record. 

Number 2, I am not so sure that it is admissible anyway. 

Number 3, I think this 95% figure is misleading when 
some 75% or so of the gas of theirs is sold to affiliates. 
When you take the percentage of independent customers 
agreeing to it, you might come up with a different figure. 

Mr. Shannon: I think counsel will have an opportunity 
to state his position when we submit the stipulation. I was 
merely making a report to Your Honor of the status of 
matters as I saw them. 

T mentioned no names and I submit that certainly an ad- 
ditional ten minutes is reasonable. 
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Presiding Examiner: I am nevertheless glad to have 
statements of position from counsel. 

Mr. Ryan: Your Honor, I think it is a little premature 
to have this stipulation read into the record. As Mr. 
Spiegel said, we were just given it a few minutes ago, and 
without disagreeing with anything that is in it, I have some 
suggested changes in the few minutes that I have had to 
look at it, and I think that the parties ought to be given an 
opportunity 


354 


at least overnight to go through this in detail and get to- 
gether and see if we can’t hammer out a stipulation which 
is going to be agreeable to all parties. 

Mr. Willis: Your Honor, on behalf of North Central 
Public Service Company, I would like to support Mr. Ryan 
in that statement as to waiting until tomorrow to express 
an opinion on the stipulation. 

Mr. Shannon: I certainly don’t wish to preclude anyone 
from making any statements or changes in language, and 
it is quite agreeable to me if you want to wait until tomor- 
row morning to let suggested changes in language and 
other matters be considered by the parties. I have no pride 
of authorship. I would be glad to do that. That is satis- 
factory. 

Mr. Perdue: Your Honor, as you are aware, Mr. Wil- 
liams has returned and advises me that we won’t be able 
to get in touch with Mr. Hertz, and perhaps in view of Mr. 
Shannon’s agreement to wait until tomorrow morning that 
would be best. I hope to be able to get in touch with him 
by tomorrow morning and find out the figures he used. 
I want to say this to Your Honor: It is not that we don’t 
have, as Mr. Shannon said, substantial agreement. The 
main figures have been agreed upon. We have the figures 
for those. Those are in the stipulation, and as Mr. Shan- 
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non said, nearly all of the parties to this proceeding have 
agreed to what I consider 
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to be the critical issue in this proceeding yet remaining. 
It is just some back-up detail that we need from Mr. Hertz, 
and I think if we did put it off until tomorrow morning we 
could get the figures. 


* * * 


Presiding Examiner: The hearing will be in order. 

Mr. Shannon: Mr. Examiner, as a result of the informal 
conference, a proposed supplemental stipulation agreement 
has been prepared. The parties have copies, and I will ask 
at this time, Your Honor, this supplemental stipulation and 
agreement be copied into the record at this point. 


I would then ask Your Honor to poll the parties to ascer- 
tain their positions with respect to this supplemental stip- 
ulation and agreement, much as the same procedure fol- 
lowed with respect to the previous stipulation and agree- 
ment. 

I might say based on the informal conference, I do not 
think we will have unanimous consent to this or agreement 
with it, but I think we will have substantial consent with it 
or an agreement with it. 

Following that poll, I would then want to make a further 
statement. May I have the Reporter copy this at this 
point? 

Mr. Spiegel: Mr. Examiner, before it is copied into the 
record, I would like to state an objection. 

Presiding Examiner: In the meantime, you may hand it 
to the Reporter, Mr. Shannon. 

Mr. Spiegel: I object to having the stipulation put into 
the record. T think the procedure here is inconsistent with 


113 


(359) 


the Commission’s order which narrowed the issues, setting 
down the issues for hearing, and this settlement purports to 
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deal with the issues, which as I read the order, the Com- 
mission does put into the hearing. 

Moreover, I know of no authority, and I would like 
Commission counsel or Applicant’s counsel to inform me 
of what authority there is—the parties having voluntarily 
gone to a settlement conference, and out of which has 
failed to come an agreement—what authority there is on 
the Examiner’s part, whereby this can become a part of 
the formal record of this case and the Examiner can poll 
directly the parties to answer as to whether they agreed 
on it or not. 

As I look at Rule 1.18(e), which deals with offers of 
settlement, it is quite clear, ‘‘Unaccepted proposals of 
settlement or of adjustment or as to procedure to be 


followed and proposed stipulations not agreed to shall be 
privileged and shall not be admissible in evidence against 
any counsel or person claiming such privilege.”’ 

My position here is that it is inconsistent with that 
privilege for you now to go ahead, No. 1, have this stipu- 
lation made a part of the record, and No. 2, separate from 
that, polling the parties. 
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Presiding Examiner: Will you come forward and insert 
in the physical copy from which the Reporter is copying, 
the language that you have read to us, and which I think 
we generally have understood. 

For the purpose of making sure everybody here under- 
stands it, will you read it again? 

Mr. Gaston: Yes. The addition is as follows: To the 
first sentence of paragraph 3 of the Supplemental Stipula- 
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tion, striking the period and inserting a comma, ‘“‘available 
to any distributor having an MDQ of 6,000 Mef or less.’’ 

Presiding Examiner: Do you all understand now what 
that 
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is? I think generally you understand it affects only two 
customers. 

The stipulation is copied into the record with the sugges- 
tion included therein, is now the subject of my inquiries. 
* * * * * * * * * 


(The document referred to is as follows:) 


SUPPLEMENTAL STIPULATION AND AGREEMENT 


Whereas, the Federal Power Commission issued an or- 
der on October 20, 1961 with respect to the stipulation and 
agreement dated July 12, 1961 which was made a part of 


the record (T. 17-37) in the above-captioned matters, and 
Whereas, further informal conferences were held on 
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November 1 and 2, 1961 between representatives of the 
Commission’s Staff and other interested parties for the 
purpose of limiting the issues and expediting the hearing 
in the above-captioned matters, it is hereby further stipu- 
lated and agreed as follows: 


1. The design of the rates to be charged by American 
Louisiana Pipe Line Company (‘‘American Louisiana’’) 
for the future in Docket No. G-18419 shall consist of a de- 
mand charge of $2.325 per Mef and a commodity charge of 
30.1¢ per Mef under the CD-1 Rate Schedule and a rate of 
45¢ per Mef under the SG-1 Rate Schedule. These rates 
result in a demand charge adjustment of 7.6¢ per Mef un- 
der Section 6.1 of the CD-1 Rate Schedule. 
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2. Within 30 days after final approval of this supple- 
mental stipulation and agreement by the Commission, 
American Louisiana shall file in Docket No. G-18419 rate 
schedules providing the rates set forth in paragraph 1 
above, which rates shall become effective as of the date 
specified in the Commission’s order or letter accepting 
such schedules for filing, but such date shall not be earlier 
than 30 days prior to the issuance of such order or letter. 


3. The design of the rates to be charged by Michigan 
Wisconsin Pipe Line Company (‘‘Michigan Wisconsin’’) 
for the future in Docket No. RP60-9 shall consist of a de- 
mand charge 
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of $3.05 per Mcf and a commodity charge of 27.85¢ per 
Mef under the ACQ-1 Rate Schedule, with a development 
rate of 45¢ per Mecf; a rate of 30¢ per Mcf under the OS-1 
Rate Schedule; and a rate of 45¢ per Mcf under the SGS-1 
Rate Schedule, available to any distributor having an MDQ 
of 6,000 Mef or less. These rates result in a charge or 
credit of 13.75¢ per Mef under Section 7.4 of the ACQ-1 
Rate Schedule and a demand charge adjustment of 10¢ per 
Mef under Section 7.1 of the ACQ-1 Rate Schedule and un- 
der Section 5.1 of the SGS-1 Rate Schedule. 


4. Within 30 days after final approval of this supple- 
mental stipulation and agreement by the Commission, 
Michigan Wisconsin shall file in Docket No. RP60-9 rate 
schedules providing the rates set forth in Paragraph 3 
above, which rates shall become effective as of the date 
specified in the Commission’s order or letter accepting 
such schedules for filing, but such date shall not be earlier 
than 30 days prior to the issuance of such order or letter. 


5. By making this supplemental stipulation and agree- 
ment, neither Michigan Wisconsin, American Louisiana, 
the Commission’s Staff, nor any other party to this pro- 
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ceeding (1) is to be considered as agreeing with the meth- 
ods or principles underlying or supposed to underlie the 
matters agreed to herein or (2) is to be prejudiced or bound 
to any matter agreed to herein in any future or other 
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proceeding. 

6. Nothing contained in this supplemental stipulation and 
agreement shall be construed as affecting any of the mat- 
ters heretofore agreed upon in the stipulation and agree- 
ment of July 12, 1961 in these proceedings. 

Dated at Washington, D. C., this 8th day of November, 
1961. 


Presiding Examiner: As I understand it, this is not in 
substitution, but in further supplementation of the stipula- 
tion which is already in the record at pages 19, and follow- 


ing, of the transcript. 

Mr. Shannon: That is correct, sir. 

Presiding Examiner: Well, I think we shall begin, then, 
with the Wisconsin Public Service Commission. Is there 
anybody that has heard from Mr. O’Leary, or can speak in 
any way for him? 

Mr. Perdue: Your Honor, Mr. O’Leary is no longer with 
the Commission. Counsel who—if anyone does appear in 
subsequent proceedings before this Commission on behalf 
of the Public Service Commission of Wisconsin, the State 
of Wisconsin, will undoubtedly be Mr. Torkelson. 

As I indicated to you the other day— 

Presiding Examiner: We had a letter from him put in 
the record as I recall it. 


374 


Mr. Perdue: Yes, sir. He agreed to the original stipu- 
lation, and I will attempt to obtain and send to Your Honor, 
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whether you will want it as a transcript correction or addi- 
tion or something, another letter from him. I am almost 
positive he would have no objection, but I am not author- 
ized to say he approves the supplemental stipulation. 

Mr. Shannon: Maybe, Mr. Examiner, we could shorten 
this. I have been authorized on behalf of a number of our 
customers to state their positions on this matter. They 
were advised of what the Staff’s proposal was, and they 
wanted to avoid the necessity of a separate trip down here. 
Maybe while I am on my feet, if that meets with your ap- 
proval, I should first state on behalf of Michigan Wiscon- 
sin Pipe Line Company, and American Louisiana Pipe Line 
Company, while we would very much prefer the former 
design of rates which we filed, in an effort to expedite these 
proceedings and cooperate with the parties, and particu- 
larly with the Commission’s Staff, we are willing to go 
along and do agree to the stipulation—the supplemental 
stipulation. 

Now, I have also been authorized, and again I should 
preface my remarks by saying that the companies for which 
I have been authorized to speak—that is, the additional 
companies—their counsel in each instance told me to make 
it clear on the record that they much preferred the design 
of rates as filed by the two pipelines, but that in an 
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effort, in a spirit of cooperation, and an effort to expedite 
the proceedings and eliminate the need for the time and 
expense of extended hearings, and also in an effort to co- 
operate with the Commission’s Staff, they are willing to 
accede to and agree to the supplemental stipulation. 

Those companies—and the same statement applies to all 
of them, and so I will now name the companies that have 
authorized me to state that they do agree. 

Presiding Examiner: I think we should have clear one 
point there. 
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Mr. Shannon: Yes, sir. 

Presiding Examiner: When you say ‘‘as filed by the 
pipeline companies’’, are you going back to a date prior to 
the original stipulation? 

Mr. Shannon: Yes, I am going back—well, more specifi- 
cally, the big problem was two things, Mr. Examiner. <As 
filed in the top docket. The commodity rate on Michigan 
Wisconsin was 26 cents, and the overrun rate was the same 
as the commodity rate. These customers would prefer to 
see the commodity rate at that level and the overrun rate 
the same as the commodity rate. 

Presiding Examiner: They, however, accepted, as I re- 
call it—those customers you are about to give—accepted, 
also, the earlier stipulation. 

Mr. Shannon: Oh, yes, that went to the cost of service. 
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They went along on that. 

Presiding !xaminer: That is the reason I want to know 
now. 

Mr. Shannon: Yes. 

Presiding Hxaminer: I didn’t think you had any filing 
since then. 

Mr. Shannon: No, sir, we had not. Those companies 
for whom I have been authorized to speak, and state that 
they concur in the supplemental stipulation, are Milwaukee 
Gas Light Company, Wisconsin Natural Gas Company. 
Wisconsin Michigan Power Company, Wisconsin Public 
Service Corporation. 

Presiding Examiner: Just a minute now, we are getting 
too fast. 

Mr. Shannon: I am sorry, sir. Milwaukee Gas Light 
Company, Wisconsin Natural Gas Company, Wisconsin 
Michigan Power Company. 

Presiding Examiner: Is that the one that was wrongly 
named at one place or other? 
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Mr. Shannon: No, those two companies are represented 
by Mr. Zimmerman, who was here earlier, but had to 
return. 

Wisconsin Public Service Corporation, Wisconsin Power 
and Light Company, Wisconsin Fuel and Light Company, 
represented by Mr. Bell, who was here earlier. 

I have also been authorized to state that the county of 
Wayne, Michigan, concurs in the stipulation. Mr. Lyons 
was 
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here earlier from Stoughton Light and Fuel Company. 

Presiding Examiner: We didn’t have them earlier, did 
we—Stoughton Light and Fuel Company? 

Mr. Shannon: Stoughton Light and Fuel Company. 

Presiding Examiner: How about Paris Henry? Com- 
missioner Doty is their attorney. 

Mr. Shannon: He has no interest in this particular 
matter, because his is a small general service customer on 
American Louisiana, and under the original stipulation, 
there was a specific rate fixed. 

Presiding Examiner: He agreed to that already. 

Mr. Shannon: He agreed to that, yes, sir. 

Presiding Examiner: This one, he has no objection you 
say. 

Mr. Perdue: Well, sir, the rate to his company was fixed 
originally. 

Mr. Shannon: So he didn’t have any interest, and he 
hasn’t participated in these further conferences. 

Now represented here today are Michigan Gas Utilities, 
and, of course, the coal interests, and Iowa Electric Light 
and Power, Madison Gas and Electric, Michigan Con- 
solidated Gas Company, Michigan Gas and Electric—I said 
Michigan Gas and Electric—Iowa Southern Utilities Com- 
pany, and North Central Publie Service Company, and 
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those companies, of course, having their own counsel or 
representatives here 
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are in a position to state their position on the record, and, 
of course, the Commission Staff. 

Mr. Spiegel: Mr. Examiner, might I direct a question 
for clarification to Mr. Shannon? 

Mr. Shannon: Yes. 

Mr. Spiegel: These are parties agreeing in substance to 
the stipulation, or have they seen the stipulation, itself, 
and have agreed to all the words—the precise pr ovisions 
of the stipulation? 

Mr. Shannon: They authorized me to concur in the 
Staff’s rate proposal—design proposal—which is the sub- 
stance of the stipulation. They have not seen the exact 
language, but the language merely carries out that agree- 
ment. 

Mr. Spiegel: Thank you. 

Presiding Examiner: Before we get to the parties who 
are here, let’s see if anybody has heard from Milwaukee— 
the City of Milwaukee, the City of Detroit, Ohio Valley 
Gas Company, Illinois Power Company, St. Joseph Light 
and Power Company, Winnebago Gas Corporation, none 
of whom answered when we called the roll the last time. 

Mr. Shannon: Some of those companies are small gen- 
eral service companies and were specifically taken care of 
in the original stipulation. The Cities of Detroit and Mil- 
waukee have not been active in this proceeding. 
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Mr. Gaston: Mr. Examiner, although I do not represent 
St. Joe, I have been authorized by Mr. Landon to state 
that this settlement would be satisfactory to him. His only 
interest in it was the addition to the stipulation which I— 

Presiding Examiner: Which company would that be? 
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Mr. Gaston: St. Joe Light and Heating. 

Presiding Examiner: St. Joe. 

Mr. Perdue: Your Honor, I might say on page 4 of the 
order issued by the Commission in this proceeding, on 
October 20, 1961, the Commisson noted—it is the first full 
paragraph on the page, page 4 the term “‘design of 
rates’’ as used in paragraph 7 of the stipulation includes 
all aspects of the tariffs of respondents for the future, 
but as expressly stated, excludes the rates for small gen- 
eral and developmental services as defined in the tariffs. 

That is the reason I think that some of these customers 
that you have named have not appeared or participated in 
these proceedings, because the Commission recognized that 
we were able in the original stipulation to fix the rates 
for the small general and developmental services, and so we 
haven’t had to deal with it here. 

Presiding Examiner: I am just trying to call the roll, 
is all. 

Mr. Perdue: Yes, sir, I was just trying to explain. 
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Perhaps I thought you might wonder why some of the 
customers didn’t show up. The reason why is they were 
satisfied the first time around, and we haven’t seen them 
since. 

Presiding Examiner: Towa Power and Light? 

Mr. Gaston: Iowa Electrie Light and Power. 

We concur in the stipulation as amended. 

Presiding Examiner: How about Iowa Southern? 

Mr. Anderson: Mr. Examiner, Iowa Southern wishes to 
abstain from agreeing or disagreeing with this stipulation 
at this time. 

We are having some problems with the level of the com- 
modity cost as set forth in the proposed agreement. We 
are in an area of Iowa which has not developed as much as 
some of the areas. Two of our companies— 
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Presiding Examiner: In other words, you are not as 
definite as you were on the first stipulation? Do you 
except to the MDQ rate design, or any part of it at any 
rate? 

Mr. Anderson: Yes, we have in effect accepted the first 
stipulation, but I wanted to go on and say some of our 
areas in lowa that we serve from this pipeline have been 
labeled as ‘‘depressed areas.”’ 

With this commodity cost we feel we will not be able to 
attract industry to those areas to alleviate or help alleviate 
that situation. 

Therefore, we do not wish at this time, because of this 
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problem, to state our position. 

Presiding Examiner: How about Keokuk? 

Mr. Willis: Your Honor, I can speak on behalf of 
Keokuk Gas Company. | just conversed with their 


counsel over the phone, and he advised me that the position 


he would like to have stated on the record for Keokuk is 
that Keokuk abstains from taking a position at this time 
on the stipulation, and desires to reserve the right to offer 
evidence when the hearing reconvenes on November 27. 

Presiding Examiner: North Central. 

Mr. Willis: The position of North Central Public Service 
Company is the same as that of Keokuk also Towa 
Southern. 

We are abstaining from taking a position at this time, 
and reserving the right to present evidence on November 
27 when the hearing resumes. 

We have a particular problem, in that our big customer 
takes approximately 2/3, or will take approximately 2/3 
of our gas supply. 

That customer is California Chemieal Company, which 
will be manufacturing ammonia products, and we have a 
price problem with other pipelines. There are at least 
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two other fertilizer plants going in competition with Cali- 
fornia Chemical Company that will purchase gas from 
Natural Gas Pipe Line Company. The commodity rate on 
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Natural Gas Pipe Line is now 20 cents. The Staff in the 
present proceedings that is going on across the hall, I 
understand, the proposal is 21.37 cents in the new proposal 
for the commodity charge. 

That presents a grave problem to North Central in 
serving California Chemical, and for that reason, we are 
unable to agree to the stipulation, and will undoubtedly 
present evidence on November 27. 
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Mr. Anderson: Mr. Examiner, I neglected to say we 
do want to reserve our right to present evidence on 
November 27th. 

Presiding Examiner: All right. 

Ts there anybody else? American Gas Company? 

Mr. Shannon: They are not yet a customer and have 
not been represented. They have not been in these con- 
ferences. 

Presiding Examiner: We called on them before because 
the Commission mentioned them specifically in the order. 

Mr. Perdue: Yes. The Commission gave them a right 
to express their views in their brief to be filed. 

Presiding Examiner: They have not appeared. 

Mr. Perdue: They have not appeared or participated in 
these conferences, Your Honor. 

Presiding Examiner: Is there anybody I overlooked? 

Mr. Seder: I represent Michigan Consolidated. 

We agreed to go along with the stipulation—the supple- 
mental stipulation. We do so reluctantly. We were satis- 
fied with the rate list as it was proposed, and we would 
much prefer to see that maintained. However, we are at 
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least equally interested in having the matter settled 
expeditiously and without long prolonged proceedings, and 
we too desire to cooperate with the staff of the Commis- 
sion and we go along on that basis. 


Mr. Felber: Your Honor, my name is Edward R. Felber, 
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representing the Madison Gas and Electrie Company. 

We, like other companies, are not entirely in agreement 
with some of the terms of the stipulation. However, in the 
interest of reaching a settlement Madison Gas and Electric 
Company will agree to the supplemental stipulation and 
agreement. 

Presiding Examiner: Is there anyone else? 

Mr. Meiburger: Mr. Examiner, my name is George 
Meiburger, appearing here for Michigan Gas Utilities. 


The position of Michigan Gas Utilities was previously 
stated on the record by Mr. Ryan of our office: that is, of 
Gallagher, Connor and Boland. 

Of course, the statement of position at that time did not 
include the supplement which has just been read into the 
record, or copied into the record this morning—this after- 
noon. 


I would say, Mr. Examiner, that our position is, as has 
previously been indicated by some of the parties—at least 
on this particular point—there are many things about the 
proposed stipulation which we do not like. However, we 
do feel that sometimes it is in the public interest to avoid 
extended hearings where it is possible to do so, and not- 
withstanding the fact that there are some things that we 
don’t like about it; as Mr. Ryan previously stated, we do 
agree to the stipulation of settlement on the assumption, 
of course, that it is going to be agreed to by the other 
parties to this proceeding, and 
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on the further assumption that the stipulation of settlement 
will be approved by the Commission and will be approved 
in any judicial review, if any. 

The only reason I point that out is that if we get into 
extended hearings on the matters encompassed by the 
stipulation of settlement, then I don’t know exactly where 
we are. 

Certainly, if we are going into hearing, it seems to me, 
on the matters encompassed by the stipulation, that that 
is a different matter. 

Presiding Examiner: Anyone else? 

Mr. Spiegel: Michigan Gas and Electri¢ does not accept 
the proposed supplemental stipulation and agreement, 
although I can say that we do not oppose the change in the 
level to the SGS-1 Rate from 5,000 to 6,000 which has been 
proposed here by Mr. Gaston. I think we would have no 
problem having that excised as an issue. 

We are opposed to the stipulation, for one thing, that 
it is an effort to decide the future rate without an effort 
to decide what rate would be in effect from October, 1960, 
at the time this proposed rate here would go into effect. 

Presiding Examiner: The interim rate begins January 
1, 1961. 

Mr. Spiegel: October 7, 1960, Your Honor. 

Presiding Examiner: The interim rate you are speaking 
of then? 
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Mr. Shannon: There are two rates. The interim rate 
is January 1, 1961, which is on American-Louisiana. 

Presiding Examiner: What rate is this? 

Mr. Shannon: That is the Michigan-Wisconsin rate. 


Mr. Spiegel: Michigan-Wisconsin RP60-90 I was 
addressing my comments to. 
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We are opposed to attempting to settle and determine 
the future, separate and apart from the past. We do not 
feel that piecemeal settlement of this type of issue is in 
the public interest. 

We oppose it also because this rate represents substan- 
tial departure from the fundamentals of the Atlantic Sea- 
board rate as this Commission has for many years fol- 
lowed, and we do not feel that on as important an issue as 
that there should be this kind of ad hoe determination and 
departure. 

The changing from the Atlantic Seaboard rate, for either 
period, affects us monetarily as it does other customers 
with load factors similar to ours, but we also have a very 
special effect that that so-called tilt would have, upon 
service that has been authorized for the Upper Peninsula 
of Michigan. 

In that connection, Michigan-Wisconsin is taking the 
position that for our first year of service we must pay the 
demand rate based upon the MDQ of the third year, so 
that we don’t agree with that interpretation, but that is 
their position and therefore by inereasing the demand 
charge and 


387 
departing from what is standard Federal Power Commis- 
sion decisions or principles, they are further inhibiting 
our efforts in that Upper Peninsula. 

I think too that sticking with the objective and long-term 
established Atlantic Seaboard is very sound in a situation 
as we have here that a pipeline which sells at least 70 per 
cent of its total out-put to its own affiliates—because the 
manner in which you depart from Atlantic Seaboard you 
can effect a transfer of costs from your customer affiliates 
to the independent customers—the kind of thing that if it 
is Justified, should be justified on a record clearly showing 
it. 
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Presiding Examiner: Did you want to offer a substitute 
in this record? 

Mr. Spiegel: Yes, I haven’t quite completed my objection. 

I request your courtesy in this regard, since this record 
may go to the Commission, I would like my position to 
be clearly stated. 

It is a matter of very great importance to my client. 

Presiding Examiner: I realize that; on the other hand, 
if we were to take a measure of the time and pages of the 
transcript devoted to this matter, we would find a dis- 
proportionate share devoted to you and your client, I think 
in respect of your objections, which we all understand you 
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have a right to make, and do not try to shut off. 

Mr. Spiegel: I would be perfectly willing to submit it 
in written form if Your [Honor prefers. If Your Honor 
prefers we submit our objections in written form, I will be 
willing to have it done that way and have it copied into the 
record. 

Mr. Perdue: I would object to that, Your Honor. 

Mr. Spiegel: As I say, we have a very deep interest in 
this proceeding. 

Presiding Examiner: I am anxious to get along with it, 
Mr. Spiegel. 

Mr. Spiegel: I am too. 

Mr. Perdue: I have a deep interest, and as Your Honor 
knows, there are a deep number of pages in these tran- 
scripts. 

Mr. Spiegel: I don’t know, I think justice is sometimes 
more important than the number of pages. 

Presiding Examiner: There is coming an opportunity 
to file briefs; there is also coming an opportunity to present 
evidence, obviously. 

I am wondering if it isn’t possible to shorten up your 
speech, as we call it, and get to your substitute proposal? 
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Mr. Spiegel: Yes. 

We are objecting to the departure from the cost of 
service form of rate in American-Louisiana, which again 
was established by the Commission for good and sufficient 
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reasons, and we have not as yet heard any reasons for 
departing from it. 

Our counter proposal has been that for the period 
beginning October 7, 1960, that the Michigan-Wisconsin 
rate in RPG0-9 would be $2.72 demand charge and 29.35 
cents commodity charge in accordance with the Atlantic 
Seaboard classification and allocation as we understand the 
staff has calculated it. 

Presiding Examiner: That is paragraph numbered 3? 

Mr. Spiegel: That is with reference to paragraph No. 3, 
yes, sir. 


” ” 


Mr. Perdue: We gave a lot of Atlantic Seaboard figures. 

As Your Ilonor well knows, Atlantic Seaboard, as the 
Supreme Court said in Colorado Interstate, is an applica- 
tion of judgment, and we think we used our best judgment 
in making our proposal which the company accepted. 

We may be wrong. The Commission may say we are 
wrong. I don’t know. We aren’t deciding this case now; 
we are just agreeing to what we are going to present to 
the five men who are going to decide the case, and what 
Your Honor is going to decide. I don’t like these figures 
to be mentioned in the record. I think it is a breach. 


* * * * * * ° * 
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Mr. John McGrath: Mr. Examiner, there is much to what 
counsel for Michigan Gas and Electrie says with respect 
to Atlantic Seaboard. 
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We intervened in this proceeding with the avowed pur- 
pose of trying to convince the Commission that Atlantic 
Seaboard was in fact a proper method of designing rates. 

There has been much talk by counsel here about soul- 
searching, and prying to their depths, to come up with 
some settlement. 

Believe me, we had to do a lot of kicking around, I might 
say, because we don’t just have one president we can call; 
we have to talk to several people. 

It was our thought that if everybody were in agreement 
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that we could, in fact, go along with the proposed settle- 
ment, 

However, I think Mr. Meiburger pretty well charac- 
terized our position in that if this is going to be thrown 
open into a rate level hearing, that we do not wish to be 
bound by the settlement agreement. 


I don’t know but what it isn’t best to take the position 
of Mr. Willis and Mr. Anderson with respect to abstaining 
at this time, but I will say we did agree to the settlement, 
and that we still agree with this settlement, but we do not 
want to preclude ourselves from being heard with respect 
to what evidence we may be confronted with. 

Presiding Examiner: Now, I think we perhaps should 
hear something from the staff. 

Mr. Meiberger: Before staff counsel proceeds, Mr. 
Examiner, I just overlooked one point which Mr. Spiegel 
reminded me of. 

We raised questions with respect to a couple of points 
in the Michigan-Wisconsin tariff, which did not go to the 
rate design, and for that reason, of course, I made no 
mention about them in my previous remarks but those 
points are not specifically covered, and I mention that only 
as a matter of clarity. 

Mr. Spiegel: I might say, we are not waiving our posi- 
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tion on the branch line policy. I think we have not made it 
a condition for the settlement of rate design if that 
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branch line policy be established. 

Presiding Examiner: All right, Mr. Perdue. 

Mr. Perdue: Your Honor, the staff’s position, as I stated 
earlier, is that we are in agreement with the stipulation. 
I think enough counsel stated it was staff’s proposal for 
you to know we wouldn’t exactly oppose our own proposal. 

I did state earlier that the staff feels that the Commis- 
sion had reserved by earlier orders in American-Louisiana 
Docket G-12411. 

Mr. Shannon: 414. 

Mr. Perdue: G-12414, that it would decide if and when 
American-Louisiana should convert to a two-part rate, 
therefore the staff is not taking a position as to that. 

Additionally, Your Honor will note, when you examine 
the stipulation and agreement, that it is agreed that we are 
speaking here only of prospective rates, and the staff is not 
precluding itself, nor does it understand that any party to 
this hearing is precluding itself from any evidence it may 
present or object to on past rate design or past cost of 
service, from the date of the Commission’s order accepting 
or approving this agreement. 

Thank you, Your Honor, 

Mr. Shannon: The cost of service is stipulated here. 

Mr. Perdue: I am speaking, sir, of the date the company 
put RP60-9 rates into effect by motion to the date of the 
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acceptance of the Commission’s order—that is, from Octo- 
ber 7, 1960, to the date of the Commission’s order. 

Mr. Shannon: But we have an agreement on the cost of 
service. 

Mr. Perdue: Oh, yes, paragraph 6 of this agreement says 
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this in no way affects the stipulation and agreement of 
July 12, 1961. 

Mr. Shannon: Right. 

Mr. Spiegel: I might say— 

Mr. Perdue: Also if I may, there seems to be—I want to 
be sure of this—there seems to be in some of the remarks 
of counsel for Michigan Gas and Electric, not only today, 
but as I review the record there scems to be some idea that 
staff in some way is compromising the Commission’s posi- 
tion on Atlantic Seaboard, and I seem to get a feeling— 
maybe I am wrong, Your Honor; I hope I am—I seem to 
get a feeling that counsel for Michigan Gas and Electric 
have somehow donned the mantle of Commission staff 
counsel because they feel the Commission staff assigned to 
this proceeding, and I mean all of those who have worked 
with me, have abnegated their role. 

I might say, Your Honor, as we have come to you from 
time to time and asked you for further continuances, I have 


assured you we were making progress. We haven’t taken 
a lead pipe or a blackjack, either to the respondents or any 
intervenors. 
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We have made what we thought was a proposal in the 
public interest. 

As many of the counsel in this room have told you, they 
didn’t like our proposal. We didn’t blackjack anyone, and 
we didn’t blackmail anyone, but we tried to point out to 
them that we were adhering to the Atlantic Seaboard as a 
matter of principle, our reasons for it, the company went 
along with it. 

As Mr. McGrath indicated, the coal people went along 
with it. These people went along with it with a lot of re- 
luctance, and we did not abnegate, abdicate, or forget the 
fact that we happened to be personnel working for the staff 
of the Federal Power Commission of the United States 
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Government, and we didn’t hand over our role to any cus- 
tomer company or the respondents in this proceeding. 

Presiding Mxaminer: We have, I am sure— 

Mr. Spiegel: I would like to state, Mr. Examiner— 

Presiding Examiner: Just a minute, Mr. Spiegel. Let 
me have two cents’ worth. 

Mr. Spiegel: Certainly. 

Presiding Examiner: Here we have had a great deal of 
honest sweat and toil going into what has been produced 
here and read into the record, and for what benefit it may 
be we will depend on our next meeting, it seems tome. We 
can’t determine that as of today. 

I do hope that that sweat and toil has reduced the time 
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that we will have to spend in hearing. It would appear to 
me offhand that it has done so. 

Mr. Shannon: Your Honor, I would like to state that it 
definitely has. 

I indicated to you in asking for the conferences that de- 
pending upon the outcome of the conferences would depend 
—would result in determining the necessity of my bringing 
in these additional witnesses in weeks and weeks of hear- 
ings. 

In view of what I consider substantial agreement, which 
we have received, I want to state now that I do not propose 
to re-offer the items that I offered that Your Honor ex- 
cluded, nor do I propose to bring witnesses from our dis- 
tributing companies. 

I might say one of the principal elements that led the 
customers to agree to this settlement which is not entirely 
satisfactory from their standpoint, was the desire to avoid 
just that, namely, extended hearings. 

We have presented evidence from Mr. Lynch and Mr. 
Ransom in support of our rate design. 
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Your Honor will recall that Mr. Ransom gave a range 
with respect to the commodity rate, indicating that the fix- 
ing of a precise commodity rate is largely a matter of judg- 
ment, and not an exact science. 

Now, therefore, in view of that, I think the parties can 
proceed on the basis that, assuming there will be some 
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desire to cross-examine, and assuming possibly Michigan 
Gas and Electric might want to ask Mr. Ransom a couple 
of questions, that we would come back here on the 27th of 
November, which is the date Your Honor has already fixed, 
at which time Mr. Ransom and Mr. Lynch will be available 
for cross-examination. 

Now, in the event I necessarily reserve the right, as Iam 
sure other parties would necessarily reserve the right—in 
the event evidence is introdueed—I am thinking particularly 
about Michigan Gas and Electric Company—we would, of 
course want to reserve and would want the right to intro- 
duce rebuttal evidence if we thought that was necessary, but 
I am very hopeful as a result of Your Honor’s permitting 
us to take the time to have the conferences, and with the 
able assistance of the staff, and I certainly subscribe to the 
statement of Mr. Perdue that they have not abdicated their 
position. 

I may say they are just as tough as they have been in the 
past, but it is with the spirit of trying to get this matter 
settled that the parties have agreed substantially to the 
stipulation. 

So I would suggest, Your Honor, we recess until the 27th 
at which time Mr. Ransom and Mr. Lynch— 

Presiding Examiner: As I understand it, you probably 
will not introduce additional evidence on the 27th? 

Mr. Shannon: I do not plan to do so. I leave one pos- 
sible question or proviso, and that is, of course, we would 
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have the right to introduce rebuttal evidence in the event 
evidence is introduced by any other parties. 

Presiding Examiner: I am speaking now solely of the 
27th. 

Mr. Shannon: No, I would not anticipate having any evi- 
dence on the 27th. I can state now so the parties won’t be 
confronted with any surprise or something, that when they 
come here on the 27th, it will be for cross-examination of 
Mr. Ransom and Mr. Lynch, and if no one introduces any 
evidence, as far as I am concerned, the record will be closed 
and we can submit it to the Examiner and the Commission. 

Presiding Examiner: We still have the date of the fourth 
for the presentation of any evidence by any other parties, 
which J take it includes Michigan Electric Gas and Com- 
pany, which may want to introduce some evidence, and 
some others. 

Mr. Perdue: That is December 4, Your Honor, is it? 

Presiding Examiner: Yes. 

But the immediate recess, of course, will be to the 27th 
of November, at which time you will be expected to cross- 
examine the applicant’s case which you have now been told 
is complete, barring any last-minute changes in policy. It 
is now complete with the testimony now in the record, of 
Witnesses Lynch and Ransom. 

All right, Mr. Spiegel. 

Mr. Spiegel: I am not sure we are going to be ready 
to cross-examine them on the 27th. We are counting on 
that cross- 
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examination on December 4th. 

We don’t consider the burden of proof on rate design 
has shifted in any way. We don’t agree the burden of 
proof is on Michigan Gas and Electric. 
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We state further, though, we are prepared to prove that 
neither the rate which has been proposed, and the filed 
rates, and the suggested compromise, suggested as a com- 
promise—we are prepared to show it is not just and rea- 
sonable that it is discriminatory. 

I would like to add a final footnote. T am sorry counsel 
in this proceeding made comment on other counsel. I will 
not make any comment, and I will say that I believe Com- 
mission counsel is doing the best job as he sees it, and 
I have no criticism whatsoever with the way he has pro- 
ceeded. 


* * 


Mr. Shannon: No, it doesn’t, Mr. McGrath. It goes to 
supporting a range of rates, and you remember that Mr. 
Ransom expressed a view that the fixing of the precise com- 
modity rate is a matter of judgment. 

Now, with not having unanimous consent or agreement, 
Mr. McGrath, to the stipulation, and having a Commis- 
sion order which said we should at the opening of the 
hearing before this Examiner, present evidence, T think 
that evidence should remain in the record with an oppor- 
tunity for those who desire to do so to cross-examine on 
that evidence. 

T am simply saying that since we have received sub- 
stantial agreement, as a practical matter I will not call 
additional evidence which I would otherwise have had to 
call, and we will save weeks of hearings here. 

Now, if the Federal Power Commission should, for any 
reason, decide not to approve this settlement, I presume 
we would come back here and have to have a full scale, 
hearing. 

Presiding Examiner: As a practical matter, I don’t see 
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how, in the absence of agreement, they can approve the 
settlement. 


Mr. Spiegel: Mr. Examiner, I am not clear on some- 
thing. Are you saying the Michigan Gas and Electric is 
expected to both cross examine on November 27th and 
present its direct testimony in the case? 

Presiding Examiner: Yes. 

Mr. Spiegel: Sir? 

Presiding Examiner: Yes. 

Mr. Spiegel: I object to that, denying us our procedural 
rights, which we are entitled to under the Natural Gas 
Act, and under the Constitution of the United States, 


408 
Mr. Perdue: What provision of the Natural Gas Act 


does counsel have in mind? 

Mr. Spiegel: TI am not criticizing anybody here, but I 
am saying in effect we should be entitled to cross exami- 
nation on as complicated and important an issue as a de- 
parture from the Atlantic Seahoard—we should be en- 
titled to cross examine those witnesses and sit down and 
prepare our testimony after we have heard their cross 
examination. 

Presiding Examiner: You have the week in between. 

Mr. Spiegel: We will go forward, you say, on December 
4th. 

Presiding Examiner: As far as the answers to those 
witnesses are concerned. What you have about the stipu- 
lation you bring in on the 27th. But answers to the wit- 
nesses, or answers to the applicant’s case, you have until 
the 4th of December. That is the distinction there. 


. * * * » * * * * 
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Presiding Examiner: The hearing will be in order. 

Since our last session, the Commission has issued an 
order permitting interventions, Paris-Henry County Public 
Utility District, and Michigan Consolidated Gas Company, 
who have already been represented by counsel here at the 
hearing, and yet I wanted to give opportunity, if there are 
additional appearances this morning, to call for them in 
the light of that order. 

Mr. Perdue: Your Honor, I would like to enter the addi- 
tional appearance on behalf of the staff of the Commission 
of Mr. Julius C. Meier, Staff Counsel. 


* * * *” * * * * * * 


Presiding Examiner: You will note the appearance sug- 
gested to us by Mr. Perdue. 

We are met today for the cross-examination of appli- 
cant’s witnesses and for any parties not agrecing to the 


stipulation and agreement as supplemented to adduce testi- 
mony in opposition thereto and in favor of their counter- 
proposals if any. 

We shall begin first, I take it, if it seems logical to do 
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so, with the cross-examination of Messrs. Lynch and 
Ransom. 


Mr. Perdue: Your Honor, as I understand the proced- 
ure, it will be that only those people who have not agreed 
to the supplemental stipulation and agreement, which was 
agreed to by most of the parties at the last session of the 
hearing, who will cross-examine, is that correct? 

Presiding Examiner: I am not sure that we can hold 
them that close, Mr. Perdue. I think normally speaking 
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if they have agreed to the stipulation there isn’t anything 
in the testimony that they are particularly concerned with, 
but I don’t think that we can shut them off from cross- 
examination, although if they don’t agree with the stipu- 
lation, they are also incumbent to go forward with their 
own statement and testimony of reasons and their substi- 
tutes, if any, at this session. 

Mr. Perdue: Because of the fact that the— 

Presiding Examiner: I assumed the cross-examination 
would be rather brief in view of the large proportion of 
the folks that agreed to the stipulation. 

Mr. Perdue: Because of the fact that the staff has 
agreed to the supplemental stipulation and agreement 
which provides for the rates for the future and because, 
as we read Mr. 
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Lynch’s testimony, we believe it only goes to the rates for 
the future—since they were agreed upon in conference, the 
staff will have no cross-examination of Mr. Lynch. 

Mr. Jerome McGrath: Mr. Examiner, if I might make 
a short statement here. 

T am a little bit puzzled as to just how the settlement 
agreement will be handled by the Examiner and the Com- 
mission in the light of the fact that there is not unanimity 
among the parties to the agreement, 

Now, we, representing the coal interests, did agree to the 
offer of settlement as proposed by the staff, and as agreed 
to by many of the parties, and we did so, as Mr. Perdue 
has stated on occasions before, very reluctantly because 
we have felt all along that the questions of rate design, 
the principles set forth in the Seaboard formula, should 
be adhered to by the Commission, but we were willing to, 
in the interest of the settling of the ease, go along with 
the settlement. 
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Now, we have the applicant’s witnesses coming up for 
cross-examination by various of the customers of the pipe- 
line company and it is my understanding from an off-the- 
record discussion with Mr. Anderson he may put on some 
rebuttal evidence. 

Tam wondering whether, in that case, a settlement agree- 
ment which we have agreed to and which has a provisio 
that it would not establish any precedent for future pro- 
ceedings, or compromising any principles, is not out the 
window because these 
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people would be putting it to a test. 

Presiding Examiner: As long as the agreement is not 
unanimous, opportunity must be accorded to those who 
object to put on their alternate plans or their objections 
before the Commission can consider whether or not it will 
accept the stipulation, as I understand the principle in- 


volved. 

Mr. Jerome McGrath: Yes. I wanted to make our posi- 
tion clear that unless the settlement agreement is adopted 
by the Commission, we would be unwilling to—in other 
words, if the Commission is going to rule on the issues in 
this case as they have been posed by the application, by 
the rate filing, rather than to just accept the settlement 
agreement, then our position may be a little different than 
what it was originally. 

Mr. Seder: Mr. Examiner, I wonder whether we might 
not go ahead with the cross-examination which Your Honor 
has indicated, as it should be full cross-examination of any 
who desire to cross-examine the applicant’s witnesses and 
go ahead with the cases of those who desire to introduce 
evidence in opposition or rebuttal to the stipulation and 
then the parties can take account of their positions at that 
time. 
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Presiding Examiner: I am, of course, very much in 
agreement with the feeling expressed by Mr. McGrath that 
it is perhaps like marching the troops up the hill and down 
again, to spend all the time we did on the stipulation, if we 
are going to undermine it in the hearing. 


415 
On the other hand, I have no authority, as I see it, to 
order the stipulation accepted at this moment, so oppor- 
tunities have been given to those who oppose it to offer tes- 
timony and included in that right T think is their right of 
confrontation and cross-examination of the witness. 
I think your suggestion is good. We will proceed with 
the cross-examination of Mr. Lynch who was sworn here- 
tofore, and testified heretofore. 


- * * * 


Q. Mr. Lynch, is it a fair statement to say that the 


American Natural Gas Companies, the principal companies 
that is, Michigan-Wisconsin, American-Louisiana, Michigan 
Consolidated, 

424 
and the Milwaukee Gas Light Company, comprise an in- 
tegrated transmission and distribution system? A. That 
ix a fair statement. 

Q. And can you tell me of the total Michigan-Wisconsin, 
American-Louisiana sales, what pereentage is sold to the 
affiliated distribution companies. Michigan Consolidated 
and Milwaukee Gas Light, and what percentage is sold to 
the unaffiliated?) A. On the Michigan-Wisconsin System, 
roughly 65 per cent goes to Michigan Consolidated and 
Milwaukee Gas Light. 

On the American-Louisiana System, roughly 75 per cent 
goes to Michigan Consolidated. 


* * * 
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Mr. McGrath: I would like to, at this point, Mr. 
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Examiner, make our position clear insofar as cross-exami- 
nation of these witnesses is concerned. 

Ordinarily as you would expect, we would have sub- 
stantial cross-examination of both Messrs. Lynch and Ran- 
som. However, in view of the stipulation agreement, we 
are waiving cross-examination of these witnesses on the 
theory that the Commission will accept the settlement 
agreement in its entirety and as set forth in the transcript, 
appearing at page 370, and going then on through page 
373. When I say ‘‘in its entirety,’’ there may be slight 
modifications in language or something of that sort, but T 
mean in the basic principles there set forth. 

If the Commission does not accept the settlement agree- 
ment, then we would request the opportunity to recall these 
witnesses and to cross-examine them as we would absent 
the settlement agreement. 

I wanted to make that position clear at this time since 
the witness Lynch is on the stand, and you have called for 
cross-examination of this witness, and I need not repeat 
it for Mr. Ransom. 

Presiding Examiner: That is in a sense a different 
case than what we have before us at the moment. 

Mr. Jerome McGrath: Yes. 

Presiding Examiner: I think there were several people 
who indicated that at one of our earlier sessions, and Mr. 
Ryan did yesterday. 

584 

Mr. McGrath: Yes. 

Presiding Examiner: Which I think is rather clear to 
all of us that there are those of you who, out of excess 
caution, want to be sure that is understood upon the record. 
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Mr. McGrath: I had particular reference, Mr. Exam- 
iner, to the portion of the settlement agreement in which 
it is stated that the applicants, nor the staff, nor any other 
party, is to be considered as agreeing with the methods or 
principles underlying and so on, that our rights are pro- 
tected in that regard. I just want to make my position 
clear on the record. 

Mr. Meier: If I understand the Examiner correctly, in 
the event the stipulation is not granted sanction and ap- 
proval by the Commission, all counsel would have the right 
of cross-examination if they so desired to assert it, is that 
correct? 

Presiding Examiner: Well, when it gets before the Com- 
mission, that will depend upon the Commission. I would 
think fairness and the understanding we have had here 
would require the Commission, if they rejected the stipu- 
lation, assuming first that the Examiner has approved it, 
which is a broad assumption at the moment, because I 
haven’t gotten to that—assuming I approve it and it goes 
up to the Commission, I can’t bind the Commission. 

Mr. Meier: Of course not. Thank you, sir. 

Presiding Examiner: But I would say assuming fair- 
ness and 
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the understanding that has been spread upon this record, 
the Commission would give an opportunity for people to 
make their cases as to the filings, shall we say, rather than 
as to the stipulation. 


* ° * * 
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Whereupon, 


Raymond A. Ransom 


was recalled as a witness and, having been previously duly 
sworn, was examined and testified further as follows: 


* * * * * * 


Cross Examination 
By Mr. Anderson: 


Q. Mr. Ransom, you are the same Mr. Ransom who 
testified in FPC Docket G-17512— A. Tam. 

Q. Just a moment, please. 

—in which docket the question of whether Michigan- 
Wisconsin would be permitted to change from the flat com- 
modity rate tariff to a two-part demand commodity rate 
tariff was the main issue? A. Yes, sir. 

Q. And in that proceeding you supported the two-part 
demand commodity rate tariff, did you not? A. I did. 

Q. Mr. Ransom, would you please state your expert 
opinion as to the purpose of a two-part demand commodity 
form of rate for a pipeline? 

A. That is set forth rather extensively in the docket you 
just referred to, G-17512, I believe. 

I doubt that I could do it as well. 

Q. Would you try, Mr. Ransom? A. Just now I will try. 

The facts existing at that time were that Michigan- 
Wisconsin Pipeline Company was selling gas on a straight 
line rate, and under a tariff which imposed on the com- 
pany a 
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number of restrictions with respect to how it might sell 
its gas, and it also imposed on customers of Michigan- 
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Wisconsin Pipe Line Company certain restrictions with 
respect to— 

Q. Excuse me, Mr. Ransom. I don’t want to cut your 
answer off but I am not interested in what the conditions 
were then. I merely want your expert opinion as to the 
purpose of a two-part rate for a pipe line. <A. Very well. 

Mr. Meier: This is academic, not applied to Michigan- 
Wisconsin? 

Mr. Anderson: That is correct. 

The Witness: A two-part rate is one in which the 
charges are divided into two parts. One is related to the 
maximum obligation of the pipeline to deliver gas on any 
one day or to the actual take of gas by the customer on 
a peak day generally referred to as a demand charge. 

This recognizes that the costs of a pipeline are, to a 
very large extent, related to the capacity of the pipeline 
system, and that the larger the capacity the larger are 
these demand costs in total. 

The other component of the rate, generally referred to 
as the commodity charge is supposed to reimburse the 
eompany for those costs which are proportional to the 
volume of gas delivered over the year. 

Now, the advantages are that this makes the rate agree 
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with the way in which the pipeline company’s costs occur. 

It is supposed to make the demand cost proportional to 
the company’s cost of providing capacity. It is supposed 
to make the commodity cost proportional to the company’s 
cost of delivering volumes of gas, regardless of the day 
on which it might be delivered. 

Now, I have given you the basic theory as to how these 
costs are developed and what they are supposed to do. 

Now, as to the advantages, this type of rate passes on 
to the customer, which is generally a distributing company, 
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and in the case of Michigan-Wisconsin, they are all dis- 
tributing companies, I believe—it passes on to those com- 
panies the costs in the form in which they occur, so that 
the distributing company can price its gas in accordance 
with the cost of the pipeline company. 

It permits the company to make a number of manage- 
ment decisions on a sounder basis than they would if they 
had a straight-line rate. 

Some of these are questions as to whether a particular 
class of customer will be profitable. Whether or not they 
ought to build peak-shaving facilities. How they ought to 
design their rates for off-peak service, and in general 
factors of that nature. 

Now, very briefly, those are some of the advantages of 
the two-part rate. 


598 
Q. Thank you, Mr. Ransom. 


If a pipeline has a rate designed along the lines you have 
outlined, does it not permit them to operate at a high load 
factor by disposing of excess annual quantities of gas that 
might be unsalable, for instance, on a flat commodity rate? 
A. It would permit them to operate at the highest load 
factor the market could afford from the standpoint of com- 
petitive fuels. 

If the market is there, it would permit the company to 
price the gas in such a way as to get the maximum amount 
of market connected. 

Q. Mr. Ransom, you gave some figures in your direct 
testimony as to the cost of 28 per cent load factor space 
heating gas on Michigan-Wisconsin with a demand charge 
of $3.50, and a 26-cent commodity charge. 

Your figures, I believe, were 57 cents per Mef for such 
gas on Michigan-Wisconsin. For 28 per cent load factor 
space heating gas on Northern Natural Gas Company, the 
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cost would be, I believe you said 71.5 cents per Mef to 
the utility customer and for Natural Gas Pipeline Com- 
pany of America the sale relative charge would—or cost 
I mean to the utility customer for space heating gas would 
be 54.1 cents per Mef, and on the Upper Peninsula of the 
Midwestern Gas Transmission System it would be 78.6 cents 
per Mcf. 
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Aren’t these figures correct that I have just read to you? 
A. I believe so. 

Q. What would 28 per cent load factor space heating 
gas cost on Michigan-Wisconsin with a commodity cost 
of 27.85 cents per Mef and a demand charge of $3.05 be? 
A. That rate at 28 per cent load factor would mean a cost 
per Mef of 54.6 cents. 

Q. Mr. Ransom, what rates did you use for the other 
pipelines in computing this 28 per cent load factor for 
space heating gas? For instance, on Natural Gas Pipe, 
what rate did you use, do you know? 

Presiding Examiner: Do you use 27.85? Is that the 
figure you used? 

Mr. Anderson: For the 54.6 cents? Yes, that is the 
commodity cost. 

Presiding Examiner: That refers to the 27.88, that is 
the reason I asked. 

Mr. Willis: Mr. Examiner, I wonder if I could have 
that question read? 

Presiding Examiner: I generally rely on memory; 
sometimes I have a pretty good one, sometimes I don’t. 

Mr. Willis: Mr. Examiner, could I have the pending 
question read, please? 

Presiding Examiner: Yes. 


(Question read.) 
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The Witness: On Natural Gas Pipe Line Company of 
America, I used their rate, consisting of a commodity 
charge of 20.0 cents per Mef, and a demand charge of 
$2.90 per month. 

For Northern Natural Gas Company, the rate was a 
commodity charge of 22.9 cents per Mcf and a demand 
charge of $4.133 per month. 

On Midwestern Gas Transmission Company, the com- 
modity charge was 25.2 cents and the demand charge was 

These are the rates of Midwestern Gas Transmission 
Company for their northern system. 

And, of course, for Michigan-Wisconsin Pipeline Com- 
pany, I used the commodity charge of 26 cents and the 
demand charge of $3.50 per month. 


By Mr. Anderson: 


Q. Now, Mr. Ransom, getting back to your opinion as 
to the purposes of demand-commodity rate, if the com- 
modity charge is set too high in relation to the cost of the 
competitive fuels, one of the very important reasons for 
having a demand-commodity form of rate is defeated, is 
it not? A. Yes. You will be excluding from your pros- 
pective market certain potential customers. 


* * Sd * 


By Mr. Willis: 

Q. Mr. Ransom, what effect is there on the availability 
of overrun or interruptible gas by reason of the presence 
of storage on the Michigan-Wisconsin system? <A. Can I 
get the second word in the question, after ‘‘what’’? 

Q. ‘What effect’’, A. What effect? 

Q. What effect, if any— 
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A. Are you referring to possible changes in their physical 
facilities? 

Q. What I had in mind is the fact that without storage 
there would be more interruptible gas available on a pipe- 
line system. Is that not true? A. Oh, yes. 

If Michigan-Wisconsin did not have any storage, and 
delivered to customers entirely from their pipeline, you 
would probably have available the entire pipeline capacity 
throughout the year. You would not have the limitation 
such as that 190 days. It would be more like a contract- 
demand tariff of other pipelines, where it is 365 days. 

Q. In your opinion, does that situation have anything 
to do with the pricing of gas? A. It does. 

Q. Would you explain, please? A. It means that 
Michigan-Wisconsin has concentrated on installing facil- 
ities which will supply peak-day requirements. They have 
spent money to develop storage fields and designed their 


pipelines to take care of peak-day deliveries, and as a con- 
sequence their peak-day delivery is approximately two 
times the daily supply from their pipelines. 

This means that you have to limit the annual quantity 
to customers on an average throughout the year to approx- 
imately 
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one-half of that which they have available on peak days. 
For that reason, I believe, more of their costs would be 
in “‘demand”’ costs than you would have in the usual pipe- 
line system. 

Q. That is, that a proper allocation of costs in the case 
of Michigan-Wisconsin would be to assign more of the 
fixed cost to the demand component of the rate, is that 
correct? <A. I think so. 

It also has another aspect, in that a larger proportion 
of their total sales go to consumers for whom it has a 
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higher value of service. These are for uses such as resi- 
dential cooking, water heating, space heating customers, 
and small commercial customers. And for that reason a 
larger proportion of fixed costs should be charged to firm 
service. 


° * * * * * * * 
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Mr. Kaplan: Mr. Examiner, the County of Wayne has 
agreed to the stipulated settlement on the record, and as 
such I have no desire to cross-examine any of the wit- 
nesses, but there is one question I would like to pose to 
Mr. Ransom in the nature of clarification. 

Presiding Examiner: Go ahead. 

Mr. Kaplan: Mr. Ransom, you have set forth in some 
detail the desirability of a two-part rate insofar as it con- 
cerns the pipeline and distributor utility company. 

In your considered opinion, sir, is there any benefit of 
the two-part rate to the ultimate consumer, the rate payer? 
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The Witness: I believe so. 

Whenever the business of the pipeline company and of 
the distributor are run at maximum efficiency, there is an 
over-all reduction in cost of service per unit which is to 
the benefit of gas consumers. 

Mr. Kaplan: I see. Thank you. That is all, sir. 


* * * * * * * 


643 
A. Now, as to American-Louisiana, that was included in 
644 
this calculation based upon the rate of $3.47 per Mef per 
month demand charge. 
Q. And a demand of how many Mef? A. It is approx- 
imately 99,400. I do not have the exact number here. 
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Q. So that would be calculated 99,400 times $3.47 times 
12, is that correct? A. That is right. 
I see I have a note here, 99,382 is the figure. 


* * * * * 


Mr. Spiegel: Would Mr. Shannon, of Michigan Wiscon- 
sin be agreeable to supply me with the breakdown of sales 
made by Amcrican-Louisiana Pipeline for the base year 
ended December 31, 1960, for known changes, which would 
tie in with Exhibit No. 8, page 1? 

Mr. Shannon: We have got—yes, the total sales volume 
is testified in the scheduled to the stipulation as 150,178,000 
Mef. The difference between that and the figure shown on 
Exhibit S of 148,844,100 Mef represents small general serv- 
ice development sales. 

Mr. Spiegel: What I am trying to find out is: Can you 
break down that 148,844,100 figure between Michigan-Wis- 
consin and Michigan-Consolidated? 

Mr. Shannon: It wasn’t necessary to break it down, 
because you only have—you had a stipulated total sales, 
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and you had in the conferences an agreement on the volume 
of SG and development sales, and the difference is reflected 
here as— 

Mr. Spiegel: Mr. Shannon, will you furnish me that 
figure or will you not? 

Mr. Shannon: The sales of American-Louisiana to Mich- 
igan-Wisconsin are also in the stipulation, 37,955,000 Mef, 
so the difference between that and 148,844,100 Mef would 
represent sales to Michigan Consolidated. 

* * * * * ” J * * * 

Q. Now, Exhibit Number 8, page 2, line 17, column 6, 
shows the amount of dollars, $1,282,975, and as I under- 
stand it, that is part of the dollars which are billed and 
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paid to Texas Gas Transmission by American-Louisiana, 

My question to you is: 

What is the form of that billing? Is it billed to you 
on a straight commodity rate; is it billed to American- 
Louisiana on a straight commodity rate? A. My under- 
standing is that it is billed on a straight commodity rate. 


* * * * . * * * 


Q. Is it your testimony that all of the 20 billion eubic 
feet resulting from a warm winter, with reference to that 
208 billion cubic feet, must be sold through the Michigan- 
Wisconsin system? A. I am sorry. May I have the ques- 
tion read? 

Presiding Examiner: All right. 


(Question read) 
The Witness: No. 
By Mr. Spiegel: 


Q- Can you tell me how much of it must be sold through 
the Michigan-Wisconsin system? 

Mr. Seder: Is this line of questioning—May I inquire, 
are you distinguishing the Michigan-Wisconsin system 
from Michigan Consolidated, is that it? 

Mr. Spiegel: I think I am merely distinguishing it from 
American-Louisiana. 


670 

Presiding Examiner: Make up your mind. 

Mr. Seder: My point in my query is this: 

I am a little confused because Michigan Consolidated is 
obviously a customer of Michigan Wisconsin. So when 
you speak of the Michigan Wisconsin system, I don’t know 
whether that is ex-Michigan Consolidated or whether 
Michigan Consolidated or not. 
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Mr. Spiegel: It represents sales to Michigan Wisconsin. 

Mr. Seder: That is what I was afraid of. 

There is no possible way of differentiating on that basis, 
because Michigan Consolidated operates the fully inte- 
grated system. It has gas supply from three sources, 
which are intermixed, put in the same storage fields, and 
sent to all of its markets without differentiating as to 


source, 
Mr. Spiegel: Does the witness adopt counsel’s state- 
ment as his? 
The Witness: I would say that is a correct statement. 


By Mr. Spiegel: 


Q. Now, can you tell me, under the rate, the ACQ-1 
rate, which I gather you had played some part in designing 
the underlying cost of, how much of that 20 Dion you 
consider must be sold under that rate? A. T consider that 
the maximum would be of the order of 20 billion feet. 
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If you restrict the calculation of the volume entirely to 
that of a warm winter, to the extent that some part of 
that load, or reduction in load, would occur in Detroit, 
the Detroit company would have a choice as to whether 
to cut back on Michigan Wisconsin or on American Loui- 
siana. Both of them have to operate at full capacity in 
order to obtain the revenues equal to the cost of service, 
and so the burden on the market of the 20 billion feet of 
gas is the same, whether it is back on Michigan Wisconsin 
or American Louisiana. I did not attempt to divide it 
between the two pipeline companies. 

Q. Well, my question is: 

For rate design purposes, in connection with ACQ-1 
rate, are you saying that we must establish a rate which 
will sell 20 billion eubie feet of this 20 billion eubie feet 
which might result as a result of a warm winter through- 
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out the American Natural Gas System? Is that correct? 
A. That is right. 

Q. Let me ask you this question: 

Is it conceivable where there is overrun gas available— 
well, take during the last contract year—since this com- 
bine is all one system, that Michigan Wisconsin would 
be selling gas to Michigan Consolidated at 26 cents on the 
overrun rate, 
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while purchasing gas from the then outstanding—under 
the then outstanding American Louisiana commodity rate 
of 27 cents at the same time American Louisiana is pur- 
chasing gas from Texas Gas at 29 cents, and they haven’t 
cut back yet to the 75 percent? A. I am sorry. 

What is the question? 

Q. Do you know whether or not that happened during 
the contract year, in 1960-61 winter contract year? <A. I 
know some of that happened. 

For instance, they did buy the gas from Texas Gas. 
The sale by American Louisiana to Michigan Consolidated 
at 27 cents did occur. The sale by Michigan Wisconsin 
to Michigan Consolidated Gas at 26 cents did occur. 

Q. Do you know whether all three occurred at the same 
time? A. All occurred in the same year. 

Q. Now, is that a sound economic manner of operating 
an integrated gas system? A. I do not see anything wrong 
with it. 

Q. All right, but isn’t it true in that particular transac- 
tion American Louisiana has lost two cents; Michigan 
Wisconsin has lost one cent, and Michigan Consolidated 
picks up the gas at 26 cents and resells it at whatever 
profit it can? Haven’t you, in effect, shifted some losses 
to the 
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sister affiliates? A. I don’t believe so. 

Q. Let me ask you this: 

Can American Louisana make money by buying gas at 
29 cents and selling it at 27? A. I doubt it. 


* * * * * * * * 


744 
Presiding Examiner: Has there been any arrangement 
among counsel as to who first wants to cross-examine Mr. 
McElhiney? 
Mr. Jerome McGrath: Mr. Examiner, before we proceed 
further, again I would like to inquire of the Examiner as to 


745 


the posture of the proceedings at this point. 

In light of the stipulation agreement which we have 
indicated previously to us is one ball of wax, either it is 
acceptable or it is not acceptable, and that we would not 
be getting into the issues in this case if it is accepted by the 
Examiner and the Commission, and it was for that reason 
that we waived cross-examination of the witnesses Lynch 
and Ransom with the right to recall those witnesses in the 
event the settlement agreement is rejected, or substantially 
modified by the Examiner or the Commission. 

It seemed to me consistency would dictate this same 
position be applicable to the witnesses McElhiney and 
Nissel, and to the other witnesses that may be presented 
by the other distributors, and I am rising at this time to 
make that point so that our position on this record is 
protected. 

It seems to me if we go forward—that is, my clients and 
myself—go forward with cross-examination of these wit- 
nesses, we are then going into the issues in this matter 
and for all practical purposes the settlement agreement, 
it seems to me is rendered null and void. 
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It would only serve to extenuate the hearings. I might 
say that if required to go forward at this time, we would 
not be prepared to cross-examine the witness Nissel. Our 
rate people have not looked at his testimony and have not 
had an opportunity to look at it, and as Mr. Meier pointed 
out, it is 
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quite controversial and quite involved. 

It is my understanding one of the purposes of the settle- 
ment agreement was to avoid a long, extended hearing. 

Presiding Examiner: I am not able to commit the Com- 
mission, as I said before. 

Mr. Jerome McGrath: Yes, I understand that. 

Presiding Examiner: Otherwise, as far as I went before, 
in connection with making the suggestion I thought the 
Examiner and Commission, if rejecting the stipulation, a 
fair situation would make that necessary. 

We are all anxious to get through and I think probably 
under the circumstances it would take up time for cross- 
examination by those who have accepted the stipulation and 
who feel that the stipulation may yet be accepted. 

Mr. Jerome McGrath: Yes. I would like to state absent 
—as T did yesterday—the settlement agreement, we would 
have substantial cross-examination of the Witness Ransom, 
I know, and I have a feeling after our rate people would 
look at Mr. Nissel’s testimony that we would have sub- 
stantial cross-examination of Mr. Nissel. 

Presiding Examiner: I heard it seems to me there was 
a suggestion of some extensive cross-examination in the 
companion ease, pending before Examiner Ellis. 

Mr. Jerome McGrath: Yes, sir, there has been. 

Mr. Shannon: Mr. Examiner, I might say on behalf of 
the 


156 


(748) 


747 
igan Wisconsin Pipe Line and American 


two pipelines, Mich 
our position is very much the same 


Louisiana Pipe Line, 
as outlined by Mr. McGrath. 

We have agreed to a stipulation and one of the principal 
1 led us to agree to that stipulation was 
and IT may say that was also one 
ed the majority of 


considerations whicl 
to shorten this hearing, 
of the principal considerations which 1 
to the stipulation. 

purpose of the stipulation if we 
took time on the record to cross-examine the witnesses who 
are offered here, and we would like to reserve the right in 
to disapprove the stipula- 


our customers to agree 
So we would defeat the 


the event the Commission were 
tion, to have the opportunity to cross-examine. 

So we will not have cross examination of either of the 
witnesses of Towa Southern Utilities Company on the 
basis of that position T have just stated. 

Mr. Meier: Mr. Examiner, perhaps staff counsel is 
somewhat confused. 

There is a stipulation here to which 
agreed and certain parties have not. 

Now, as I understand it, we have 
et evidence offered in contravention and in opposition 


certain parties have 


for the first time 


dire 
{o that stipulation. 

If T evaluate this thing correctly, 
stipulation does not cover any testimony put in 
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opposition to the stipulation. Tf T am in error, I would be 
ted, for T have no desire to cross- 
T have read some of their 


the agreement to the 
by those in 


very happy to be corree¢ 
examine these two gentlemen. 
I have great respect for it. 

Mr. Shannon: The situation 1 think is this: We 
reached substantial agreement on the supplemental stipula- 
Tt was recognized by the Examiner, staff counsel and 
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tion. 
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It would only serve to extenuate the hearings. I might 
say that if required to go forward at this time, we would 
not be prepared to cross-examine the witness Nissel. Our 
rate people have not looked at his testimony and have not 
had an opportunity to look at it, and as Mr. Meier pointed 
out, it is 
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quite controversial and quite involved. 

It is my understanding one of the purposes of the settle- 
ment agreement was to avoid a long, extended hearing. 

Presiding Examiner: I am not able to commit the Com- 
mission, as I said before. 

Mr. Jerome McGrath: Yes, I understand that. 

Presiding Examiner: Otherwise, as far as I went before, 
in connection with making the suggestion I thought the 
Examiner and Commission, if rejecting the stipulation, a 
fair situation would make that necessary. 

We are all anxious to get through and I think probably 
under the cireumstances it would take up time for cross- 
examination by those who have accepted the stipulation and 
who feel that the stipulation may yet be accepted. 

Mr. Jerome McGrath: Yes. I would like to state absent 
—as I did yesterday—the settlement agreement, we would 
have substantial cross-examination of the Witness Ransom, 
I know, and I have a feeling after our rate people would 
look at Mr. Nissel’s testimony that we would have sub- 
stantial cross-examination of Mr. Nissel. 

Presiding Examiner: I heard it seems to me there was 
a suggestion of some extensive cross-examination in the 
companion ease, pending before Examiner Ellis. 

Mr. Jerome McGrath: Yes, sir, there has been. 

Mr. Shannon: Mr. Examiner, I might say on behalf of 
the 
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two pipelines, Michigan Wisconsin Pipe Line and American 
Louisiana Pipe Line, our position is very much the same 
as outlined by Mr. McGrath. 

We have agreed to a stipulation and one of the principal 
considerations which led us to agree to that stipulation was 
to shorten this hearing, and I may say that was also one 
of the principal considerations which led the majority of 
our customers to agree to the stipulation. 

So we would defeat the purpose of the stipulation if we 
took time on the record to cross-examine the witnesses who 
are offered here, and we would like to reserve the right in 
the event the Commission were to disapprove the stipula- 
tion, to have the opportunity to cross-examine. 

So we will not have cross-examination of either of the 
witnesses of Iowa Southern Utilities Company on the 
basis of that position I have just stated. 

Mr. Meier: Mr. Examiner, perhaps staff counsel is 
somewhat confused. 

There is a stipulation here to which certain parties have 
agreed and certain parties have not. 

Now, as I understand it, we have for the first time 
direct evidence offered in contravention and in opposition 
to that stipulation. 

Tf I evaluate this thing correctly, the agreement to the 
stipulation does not cover any testimony put in by those in 
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opposition to the stipulation. If I am in error, I would be 
very happy to be corrected, for T have no desire to cross- 
examine these two gentlemen. I have read some of their 
works. I have great respect for it. 

Mr. Shannon: The situation I think is this: We 
reached substantial agreement on the supplemental stipula- 
tion. It was recognized by the Examiner, staff counsel and 
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the parties, since we did not have unanimous agreement we 
could not foreclose those who did not agree from an op- 
portunity to be heard. 

I may say we actually had, as the record shows, disagree- 
ment from one customer, Michigan Gas and Electric. 

We had three Iowa companies, one of which was Iowa 
Southern, and the others being North Central and I believe 
Keokuk, who abstained, didn’t indicate definite opposition 
and also didn’t indicate agreement, but abstained and 
reserve the right to present evidence. 

As I see the situation, we are giving Michigan Gas and 
Electric and those three Towa companies an opportunity to 
support their position and then the matter would be sub- 
mitted to the Commission for action on the stipulation in 
the light of the contentions advanced by those who have 
not agreed to the stipulation. 

Now, the Commission is then in a position to act on the 
stipulation, having heard from the dissenters, so to speak, 
and 
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decide whether or not in the light of their contention the 
stipulation should be approved. 

Presiding Examiner: There is one thing, Mr. Shannon, 
from the standpoint of those who have agreed to the 
stipulation. That is, that the testimony may be taken as 
undisputed and as being in derogation of the stipulation. 
The Examiner might have to make some finding on it. I 
am not passing on that at this moment. As far as your 
client is concerned, the Iowa Southern people come back 
to your filing rather than the stipulation. I can see you are 
not in any great anxiety to prove them in error, but there 
are others here who have no doubt more largely benefited 
by the provisions of the supplemental stipulation, and the 
stipulation and its supplement, who perhaps want to defend 
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the stipulation against the testimony which has just been 
offered this morning. 

Mr. Meier: Mr. Examiner, that is the position staff 
counsel finds himself in at this particular moment, 

I do not want this record to rest or to set with any 
implication that the staff is ready to accept the testimony 
of these two honorable gentlemen without challenge. 

Tf, on the other hand, the matter of their testimony 
going to the Examiner and going to the Commission for 
ultimate review in event the stipulation is disallowed and 
disavowed, and it would come back here and then we would 
test these gentlemen, IT would be perfectly willing to wait 
until that 
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date, but we do not want to be foreclosed from testing 
this evidence and these exhibits. 

Presiding Examiner: Mr. Meier, when agreement is not 
unanimous, we are required to give opportunity for 
hearing. 

Mr. Meier: Yes, sir. 

Presiding Examiner: To those who opposed. It would 
be a very poor opportunity for hearing if when they got 
through testifying we just ignored their testimony without 
any reason for ignoring it. 

Mr. Meier: One more thing, Mr. Examiner. 

Is it the position of the Examiner as he evaluates the 
posture in which this case is, that in the event the Com- 
mission should disallow or disavow the stipulation, we 
would come back here and try this case almost de novo? 

Presiding Examiner: JT would think so, although I can’t 
speak for the Commission, as T said. 

That was what was bothering me yesterday, and was in 
answer to a question by others, and in fact the day before 
in answering Mr. Ryan’s questions as to the reservations 
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and in answering Mr. McGrath and others who want to 
reserve their rights. It is difficult for me to make any 
commitment that is binding on the Commission. 

Mr. Anderson: Mr. Examiner— 

Presiding Examiner: Speaking for myself, until and 
unless there is evidence here which overturns the presump- 
tion of shall 
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we say validity that attaches to the nearly unanimous 
agreement of all the parties, my predisposition would be 
toward acceptance of the stipulation. 

T can’t ignore the testimony that is presented by those 
in opposition. TI have got to read and weigh that testi- 
mony against any presumption the stipulation may contain. 

Mr. Shannon: Mr. Examiner, may I say this: With the 
back log of cases, particularly rate cases the Commission 
has, and the recently amended rules, give extended con- 
sideration leading to attempts to settle these matters. 

I, as a practitioner before the Commission, have every 
confidence, there is no doubt in my own mind, that if the 
Commission did not approve this stipulation, that there 
is no question in my mind at all that they would in simple 
fairness in proper administration of the act give all of us an 
opportunity for hearing. 

I think if we proceeded on any other basis, I don’t think 
we could have settled any cases unless we had unanimous 
agreement. 

Presiding Examiner: That is all I was saying, in regard 
to the commitment, that in all fairness that should be 
required to be done, but I am not in position to bind the 
Commission. 

Mr. Shannon: I think on the other hand those of us who 
practice before the Commission, and particularly with the 
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attitude expressed for instance by the Chairman of the 
Commission very recently in a public address about the 
importance and he expressed the hope these matters could 
be settled, not without any desire of foreclosing anyone, 
or not getting the proper answer, but just with the attempt 
to try to deal with the tremendous backlog the Commis- 
sion has, 

J, for one, am perfectly willing to proceed on the basis 
that the Commission is going to deal fairly with everyone. 
T don’t think anyone has any reason or occasion for assum- 
ing anything different. 

So that T think we can proceed on the assumption that the 
Commission will treat everyone fairly, and if the stipula- 
tion is not approved, will give everyone an opportunity to 
cross-examine. 

Presiding Examiner: Mr. Spiegel. 

Mr. Spiegel: I would like to state the position of 
Michigan Gas and Electric. 

That is simply, this is the time and place for the hearing, 
and the remaining issues are to be heard that weren’t 
settled in the stipulation. This is their opportunity to 
cross-examine the company’s case, the rebuttal cases, and 
that after the next set of hearings set for December 4th 
are completed, my view is the ease is closed, and we submit 
briefs and final decision will come out. 

Mr. Jerome McGrath: Mr. Examiner, on that basis 
then the 


753 


settlement agreement is really a worthless piece of paper 
beeause all of us have, of course, our own issues that we 
want to raise, our own interests, or clients’ interests to 
protect, and certainly my conduct in this hearing would 
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have been a great deal different than it has been up to this 
point were it not for the settlement agreement. 

Certainly we don’t agree with what Mr. Ransom has 
said, we violently disagree with what Mr. Nissel has said, 
but I don’t think that by not cross-examining this witness 
in the posture of the present case we are admitting agree- 
ment with what they contend. 

Presiding Examiner: I agree with your position and I 
will take judicial notice that your conduct would have been 
otherwise had you not ascribed to the stipulation. 

I don’t see in your case that you have lost anything, as 
I say, although I can’t commit the Commission. 

Mr. Jerome McGrath: Yes, that is all we ask. 

Presiding Examiner: I am of the view, and I wanted to 
put it clearly on the record before all of you, that I may be 
getting in somewhat of a dilemma unless there is some 
counter— 

Mr. Anderson: May I speak to that position, Mr. Ex- 
aminer? 

Presiding Examiner: Let me finish first. 

Mr. Anderson: Surely. 

Presiding Examiner: —some counter-evidence, or some 
undermining of the premises of the testimony which has 
been 
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I am not saying I have had any opportunity to really 
study that, and whether or not that outweighs the agree- 
ment on the cost of service and rates based thereon which 
appears in the stipulation under methods approved gen- 
erally speaking by this Commission in other cases, and 
therefore not ‘‘suspect,’’ shall we say, of being out of the 
ordinary, but that is my dilemma, 

All right, Mr. Anderson. 

Mr. Anderson: Well, Mr. Examiner, as Mr. Shannon has 
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pointed out, this is a comparatively simple matter. There 
is a stipulation; a lot of the customers have agreed to it; 
a few of us haven’t. 

It seems to me that anyone who doesn’t agree with our 
position, without attacking the settlement agreement, has 
an opportunity next week to put on testimony, not support- 
ing or refuting the agreement, but if they so choose to 
attack our position. 

Presiding Examiner; Well, there seems to be one thing 
connected with the end-use involved, as one of the premises 
of your witness as to the classifying of end uses, that in- 
dustrial use is not the highest use, I would say. 

That is one problem that occurred to the Examiner, but 
there are others involved there. 

Mr. Anderson: This pertains to processing loads, and 
not 
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large boiler loads. 

Mr. Meier: Mr. Examiner, if you will indulge one more 
question, I apologize to counsel for being so procedurally 
ill-informed here. 


Is it the intent of the Examiner to request of the counsel 
here present a memorandum or a brief which would at- 
tempt to assist him, either in accepting or in rejecting this 
testimony? 

What is our posture in assisting the Examiner in his 
first determination? 

Presiding Examiner: I hadn’t contemplated separat- 
ing the two. 

In other words, I contemplated making a decision in the 
ease which would involve acceptance or rejection of the 
testimony and acceptance or rejection of the stipulation, 
one and at the same time. 

Mr. Meier: I see, sir. 
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Presiding Examiner: So there will be briefs called for 
prior to that. 

It could be possible we could separate or break the case, 
but I hadn’t given any consideration to that, into two parts. 

Mr. Poth: Your Honor, I assume from what you said the 
same privilege afforded to Mr. McGrath and Mr. Shannon, 
the privilege of further cross-examination in the event the 
stipulation is not accepted by the Commission and the 


756 
Examiner, will be granted to all parties, so far as you can 
commit yourself, of course. 

Presiding Examiner: I am sure we would have quite a 
long rate case and, of course, up until the point that the 
Examiner renders a decision I am assuming it is within his 
power and discretion to reopen the matter for such testi- 
mony if he should determine to reject the stipulation with- 
out submitting it to the Commission for acceptance or re- 
jection. 

I may be in error in that, but my assumption is that that 
is within my authority and within my power and my dis- 
cretion to do. 

Mr. Willis: Mr. Examiner, I notice it is near the time 
for recess. I would like to suggest that at the time of the 
recess that the parties discuss suggestions for a recom- 
mended procedure to be followed following the December 
4th session of these hearings. Possibly some suggestion 
could be made that would be concurred in by all parties as 
to the further progress of this proceeding. 

Presiding Examiner: Well, shall we at this time, in- 
stead of taking the usual ten minute recess, take a 20- 
minute recess and we can extend the session that much 
beyond 12:30 to make up for it. 

It may be very well worth while to give you ten minutes 
to confer with each other and come up with some helpful 
suggestions, including you, Mr. Spiegel. 
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Mr. Spiegel: Thank you, Mr. Examiner. 


(Whereupon, at 11.12 am., a recess was taken until 
11:32 a.m.) 


Presiding Examiner: The hearing will be in order. 

Is there any report on the conference? 

Mr. Shannon: We discussed with most counsel possible 
procedures. I think we have a general idea as to the 
procedure we would suggest. 

I think it would be premature to undertake to do so at 
this time, Mr. Examiner. I think after we have heard the 
evidence of the intervenors that it would be appropriate 
then to discuss further steps and I will be prepared at that 
time, representing the two pipelines, to make some sug- 
gestion to Your Honor by way of procedure, but I think it 
would be premature to do it now. 

Presiding Examiner: Was it unanimous agreement that 
we shall defer cross-examination of these witnesses with 
the prospect that maybe it will be dispensed with entirely? 

Mr. Shannon: I cannot speak for Mr. Spiegel because 
I didn’t discuss the matter with him, but I have stated my 
position with respect to deferring cross and staff and Mr. 
McGrath have stated their positions, and Mr. Poth has 
indicated his understanding that the same reservation 
would apply to other parties. I am sure those customers 
of the pipeline who are not present here, and who have 
agreed to the 
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stipulation, would certainly want to have reserved the 
same right of cross-examination in the event the stipula- 
tion were not to be approved. So that I think Mr. Spiegel 
and Mr. Goldberg are here, they can state their position, 
with the possible qualification as to his position, I think 
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everyone else would be willing to waive cross-examination 
on the understanding that if the stipulation is not approved 
the Commission would afford the parties an opportunity to 
cross-examine. 

Mr. Spiegel: Our position is, as we stated it before the 
recess, this is the time and place for hearing. This is evi- 
dence in rebuttal to the company’s case and in rebuttal to 
the supplementary stipulation. 

Now is the time to cross-examine and the case then goes 
to the Commission for decision. I had always understood 
the parties were anxious to get this case done and over 
with and the decision of the Commission to get certainty— 
we are willing to cooperate to forego cross-examination. 

I don’t understand there is agreement on our part. I 
am not so sure about others, but certainly not on our part, 
that we can have another third, fourth and fifth stage of 
this proceeding. 

Mr. Shannon: Mr. Spiegel, why don’t you go ahead? I 
am not going to object. Personally on behalf of my clients, 
I am perfectly willing to rely on the fairness of the Com- 
mission in affording us further opportunity in the event 
the stipula- 
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tion is not approved. 

Mr. Goldberg: I think what we have said is that this is 
the time and place for cross-examination. If the other 
parties don’t want to cross-examine, that is their affair. 
Once the matter goes to the Commission, that is it; we are 
not going to have six or seven hearings. The Commis- 
sion’s order never contemplated that. 

If they waive it, they are finished. There will no fur- 
ther cross-examination. 

Mr. Shannon: I think the Commission will decide that 
rather than Mr. Goldberg. 

Presiding Examiner: If it goes to the Commission. I 
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can’t commit the Commission of course, Mr. Goldberg, in 
view of the statements that have been made on the record 
so far, not only in connection with these witnesses, but 
cross-examination of the company witnesses by customers 
and others, including Mr. McGrath who had accepted the 
stipulation somewhat against their will, and who didn’t 
want to be in the position of doing things in derogation of 
it if they could be protected for the future. 

I thought in common fairness the stipulation would 
dictate they get another chance. I couldn’t commit the 
Commission on that. 

Mr. Goldberg: The point is, Mr. Examiner, the evidence 
has been presented by Michigan Wisconsin with respect to 
their 
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original proposal. Evidence has been presented with re- 
spect to the stipulation. All the evidence is here, ready 
to be cross-examined. The whole matter can be put to the 


Commission. I don’t think the Commission’s order con- 
templated that you have six different tries at cross-ex- 
amination, and J don’t understand the necessity for it. 

Mr. Lynch has been cross-examined. Mr. Ransom has 
been cross-examined. Here are these witnesses; let them 
be cross-examined. If the parties don’t want to cross- 
examine them, that is their affair. This isn’t merely a 
matter of binding the Commission or binding anybody 
else; it is a matter of the orderly administration of the 
issues to be heard. 

Presiding Examiner: What you are suggesting is we 
discard the stipulation altogether and have a hearing on 
the proposals? 

Mr. Goldberg: No, I am not suggesting that. If you 
want that to go to the Commission, we are perfectly 
willing they go to the Commission too. We will in our 
briefs deal with the evidence that has been presented on all 
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aspects, and this is the way an orderly determination of 
the issues can be made. 

Presiding Examiner: Are you desirous now of cross- 
examining these witnesses? 

Mr. Goldberg: We are ready to go ahead. 

Presiding Examiner: Very well. 

Mr. Goldberg: We would object, and we enter our 
objection 
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now to any reservations that the parties are going to come 
back at some future date if the Commission doesn’t ap- 
prove the stipulation and so something else. 

The fact of the matter is, the Commission may not 
approve the stipulation. It may not approve Michigan 
Wisconsin’s originally proposed rates and American 
Louisiana proposed rates. It may approve what we 
recommend. 

Presiding Examiner: We haven’t heard that yet. T 
expect you are prepared to put on something with respect 
to it? 

Mr. Goldberg: Mr. Examiner, it may not be necessary 
to put on affirmative testimony. I am not commiting our- 
selves one way or the other as to that now. Cross-examina- 
tion I think has helped develop our position pretty fully 
and I believe we are in position to argue to the Commission, 
based upon cross-examination and other matters that we 
will incorporate. 

Presiding Examiner: That the Atlantic Seaboard 
method should be here applied? 

Mr. Goldberg: Yes. We heard nothing in this case that 
justifies not applying it. 

Presiding Examiner; I assume in that ease that you are 
not in accord with the testimony which seems to be both in 
derogation of the stipulation and of the Atlantic Seaboard 
method. 
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Mr. Goldberg: But to the extent there is testimony 
contrary to our position, we are not in accord with it. 
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Presiding Examiner: You may cross-examine. 

Mr. Spiegel: I might say I would have no objection to 
Mr. McGrath or anybody else who feels that they mis- 
understood our position in calling back Mr. Ransom and 
Mr. Lynch to the stand, so they can have their opportunity 
to cross-examine at this stage of the proceeding, because, as 
I said before, my position is this is their opportunity and 
they waive it if they don’t go ahead. 

Mr. Meier: T object to that, Mr. Examiner. 

Staff cannot let stand unchallenged the position that it 
has waived cross-examination of any witness because of the 
stipulation. 

Mr. Jerome McGrath: I think we made our position 
pretty clear, Mr. Examiner, on numerous occasions. 

Presiding Examiner: I think the record will speak for 
itself on the various waivers, and the reasons therefor. 

Mr. Goldberg: It is rather anomalous to the position to 
attempt to disclose the rates incorporated in the stipula- 
tion without deciding what is proper. 

Presiding Examiner: You were not here this morning. 
That is what the Examiner said his dilemma was. It 
would be a rather poor hearing if those who were given 
hearing in opposition to the stipulation, knew in advance 
T wasn’t going to pay any attention to it. 

Mr. Goldberg: I wasn’t saying that. 
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Mr. Meier: I think either Mr. Goldberg is misconstru- 
ing this or IT am. When he finishes and the other inter- 
venors finish in this proceeding, they will have put forward 
their best legal grounds on which their position would be 
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advanced. That position would be untouched and un- 
tarnished, as I see it, by cross-examination. 

If the Examiner and the Commission cannot buy that, 
they certainly wouldn’t buy it after cross-examination. 

So I don’t see where he is harmed one iota by this. 

Mr. Goldberg: I don’t understand that statement of 
counsel. 

Mr. Spiegel: We are seeking certainty in the rates, as 
soon as possible, Mr. Examiner. 

I understand other customers are in accord with that too. 

Presiding Examiner: My suggestion is we get on with 
the cross-examination. 


. . * ° 


Mr. Willis: Yes, Your Honor. 
North Central Public Service Company at this time 


would like to present its evidence in opposition to the sup- 
plemental stipulation. 

I would like to call as our first witness Frank Juchter. 

Presiding Examiner: In light of your shall we say nolo 
contendere as to the stipulation, do vou have a brief state- 
ment you want to make in advance, the position North 
Central is taking in this evidence it is about to present? 

Mr. Willis: Your Honor, I don’t think I characterize 
our position as being nolo contendere. 

We certainly are in a position of not going along in any 
respect with the proposed stipulated—supplemental stip- 
ulation. 

North Central is opposed to the rates developed in the 
supplemental stipulation on the basis that it increases the 
commodity charge of gas by a substantial amount to our 
company, when at this time we have industrial customers 
who are in competition with similar industries that are 
served by pipelines in our area within a matter of 50 
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miles, as a matter of fact, and the commodity cost of gas— 
in fact, the overall cost of gas to those other industries 
is considerably less than it is to our customers. 


* * * * * * 


Mr. Shannon: Let me ask whether or not we could get 
an answer from Mr. Spiegel as to whether or not he pro- 
poses to introduce any evidence. 

Mr. Spiegel: At the moment I do not believe that I 
will put a witness on the stand, except for the possibility 
that the branch line application for subpoena— 

Presiding Examiner: He has introduced evidence just 
now by reference. 

Mr. Shannon: Yes, I know. I meant additional evidence. 

Mr. Spiegel: I would say we are still considering it. 


* * * * * *” * * 
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Mr. Spiegel: Mr. Examiner, I would like to make my 
position clear. 

T did not cross-examine on zoning, not because I didn’t 
consider it was a proper matter for cross-examination, but 
in my opinion I was satisfied that the evidence is insuffi- 
cient, but I think this is the opportunity for all parties to 
cross-examine and put in their cases as to zoning, and I 
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think they are, in my opinion, waiving their rights as to 
cross-examination. 

In my view of this thing, the Commission’s order of 
October 20, 1961, paragraph <A, is clear and plain that the 
Examiner is to set the case down for hearing as to the 
design of rates for past periods and for the future. There- 
after the hearings may be recessed for the purpose of 
preparation of cross-examination and so forth, and I be- 
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lieve that we have been holding such hearings and the 
opportunity to present direct evidence on each and every 
issue, and to cross-examine on each and every issue has 
been afforded the parties here and that they are not en- 
titled to further hearing. 

Presiding Examiner: Of course, that position was stated 
by Mr. Goldberg earlier. 

Mr. Spiegel: Yes. 


* * 


Presiding Examiner: The hearing will be in order. 

Mr. Shannon: Mr. Examiner, as the record shows, we 
have the original stipulation which was the subject of the 
Commission’s order, and we have the supplemental stipula- 
tion which was copied into the record at the beginning of 
transcript 370. 

Now, as I see the effect of the two stipulations, assuming 
that the Commission approves them, I take it they already 
acted with respect to the first stipulation, but assuming it 
approves the second stipulation, we have one matter left 
open, and that is—and that arises by reason of this fact: 
In the first stipulation we have an agreed-upon cost of 
service in RP60-9 for the period commencing October 7, 
1960. 

The second stipulation, which is already in the record, 
covers the design of the rates in RP60-9, and there it is a 
different form of rate between demand and commodity than 
we had in effect, and it provides, the second stipulation, 
that the redesigned rates will become effective prosepec- 
tively. 

That leaves open the question as to the design of the 
rates as to the past. 

Presiding Examiner: When you say past, you mean be- 
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tween October 7, 1960, and the effective date of the newly 
designed rates? 
Mr. Shannon: That is correct, sir. 


1064 

Presiding Examiner: O.K. 

Mr. Shannon: In an effort to cover this remaining issue 
so that these cases can be completely disposed of promptly, 
which is certainly one of the considerations which has led 
our customers and ourselves to go along on these various 
stipulations of agreements, we have given further considera- 
tion to this remaining question, namely, the design of the 
rates for the period from October 7, 1960, to the date the 
newly designed rates in RP60-9 Become effective, and we 
have had some informal discussions, we have had a discus- 
sion during the recess that Your Honor just gave us among 
the parties who are here present, and we have a second 
supplemental stipulation which I have distributed to the 
parties during the recess, and a copy of which I have fur- 
nished just now to Your Honor. 

Under this stipulation the remaining issue would be dis- 
posed of by the agreement of the pipeline company that the 
newly-designed rates would be applied retroactively to 
October 7, 1960—in other words, during the period from 
October 7, 1960, to the period the newly-designed rates be- 
come effective, prosectively, and treating that period as a 
period, these newly-designed rates would be applied, sub- 
ject to the proviso that the total billings to any individual 
customer during that period would not be retroactively in- 
creased. In other words, there would be— 
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Presiding Examiner: Only refunds would be considered. 
Mr. Shannon: It would be the lesser of the two. In 
other words, either what was billed them under the pres- 
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ently-filed rates, or their total billings under the newly- 
designed rates. This will mean, as a practical matter, that 
most of the customers will receive some refunds, and we 
have a further provision in the stipulation covering the 
making of those refunds. 

Now I would like to request, Your Honor, that the re- 
porter be directed to copy into the record the second 
supplemental stipulation and agreement, which is some 214 
pages, and is dated today, December 1, 1961. And after 
that is done, assuming that Your Honor will permit that to 
be done, I will then have a motion that I want to make with 
respect to further procedure in this case. 

Presiding Examiner: Let me ask this, in regard to the 
second supplemental stipulation and agreement, is it pretty 
generally accepted? 

Mr. Shannon: I don’t think anyone is going to object to 
receiving refunds. In other words, there will be no in- 
crease. No one will be hurt under this. 

Presiding Examiner: It doesn’t change the issue in 
respect to the case put in by the Iowa companies at all, as T 
see it? 

Mr. Shannon: No. 
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Presiding Examiner: Because there was attacking the 
stipulation rates which are not going to hurt them any for 
the past period, but only going to help them, if anything. 

Mr. Willis: Your Honor, I would agree to that, Your 
Honor, except I think the wording of the agreement pre- 
supposes approval of the supplemental stipulation. I 
would prefer that paragraph No. 1 would say: should the 
Commission approve the supplemental stipulation agree- 
ment. 

Mr. Shannon: That is understood. This whole thing is 
contingent upon the Commission approving the supple- 
mental stipulation. 
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Mr. Willis: I realize that is assumed, and all, but I still 
would feel better about that language. 

Mr. Shannon: It says: to become effective pursuant to 
an order of the Commission issued in accordance with 
paragraph 4 of the supplemental stipulation and agree- 
ment. It ties right on it. If the Commission does not 
approve the supplemental stipulation, the second stipula- 
tion, why, we will be back here with the whole thing open, 
as I see it. 

Mr. Meier: Mr. Examiner— 

Presiding Examiner: The matter of the rate case will 
be before us. 

Mr. Meier: Mr. Examiner, staff, in looking at this, has 
but one question. That relates to page 2, paragraph 2, the 
fourth line. This may be an inadvertent omission on the 
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part of Michigan Wisconsin, but staff believes that the 
fourth line should read something such as this: “‘Michigan 
Wisconsin shall refund, plus interest as required by the 
order of January 24, 1961, in Docket No. RP60-9, to each 
eustomer”’, I think there was an inadvertent omission. 

Mr. Jerome McGrath: What is the date of the order? 

Mr. Meier: January 24, 1961. 

Mr. Shannon: The reason that is not in there is we are 
bound by the Commission suspension order which specifies 
the interest to be paid, and I thought that that was clear 
without being here. Certainly there was no intent in 
preparing this to attempt in any way to modify or avoid the 
impact of the Commission’s requirement that interest be 
paid on the refund. In other words, I think the Commis- 
sion suspension order definitely specifies the interest to be 
paid, and there was no intent here to avoid that in any way. 

Mr. Meier: Mr. Examiner, in light of counsel’s state- 
ment, we will accept that. 

Thank you. 
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Presiding Examiner: I am sure it will bind the company 
anyway, and J think they are bound by the Commission’s 
order to begin with. 

Without objection, the second supplemental stipulation 
agreement will here be copied into the record as if read. 


SECOND SUPPLEMENTAL STIPULATION 
AND AGREEMENT 
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Wnereas, further hearings have been held pursuant to 
the Commission’s order of October 20, 1961 in the above- 
captioned matters, and 


Wuereas, a supplemental stipulation and agreement 
dated November 8, 1961 was made a part of the record 
(T. 370-373) in the above-captioned matters, and 


Wuereas, further informal conferences have been held 
between representatives of the Commission’s Staff and 
other interested parties for the purpose of expediting the 
hearing and disposition of the above-captioned matters, 
it is hereby further stipulated and agreed as follows: 


1. For the period from October 7, 1960 to the date 
the rates set forth in Paragraph 3 of the supplemental 
stipulation and agreement, dated November 8, 1961, become 
effective, pursuant to an order of the Commission issued 
in accordance with Paragraph 4 of the supplemental stipu- 
lation and agreement, Michigan Wisconsin shall bill its 
customers on the basis of its rates as filed in Docket No. 
RP60-9, Provivep, however, that total billings to each 
customer for such period shall not exceed the billings to 
such customer that would result from the rates set forth in 
Paragraph 3 of the supplemental stipulation and agree- 
ment. 
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2. Within 60 days after final approval by the Commis- 
sion of the supplemental stipulation and agreement and 
this second supplemental stipulation and agreement, 
Michigan 
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Wisconsin shall refund to each customer any excess of the 
total revenues actually received from such customer during 
the period referred to in Paragraph 1 above under the rates 
as filed in Docket No. RP60-9, over the total revenues which 
Michigan Wisconsin would have received from such cus- 
tomer had the rates set forth in Paragraph 3 of the sup- 
plemental stipulation and agreement been in effect. 


3. By making this second supplemental stipulation and 
agreement, neither Michigan Wisconsin, American Louisi- 
ana, the Commission’s Staff, nor any other party to this 
proceeding (1) is to be considered as agreeing with the 


methods or principles underlying or supposed to underlie 
the matters agreed to herein or (2) is to be prejudiced or 
bound to any matter agreed to herein in any future or 
other proceeding. 


4, Nothing contained in this second supplemental stipula- 
tion and agreement shall be construed as affecting any of 
the matters heretofore agreed upon in the stipulation and 
agreement dated July 12, 1961 and the supplemental 
stipulation and agreement dated November 8, 1961, in these 
proceedings. 


Dated at Washington, D. C., this 1st day of December, 
1961. 


Mr. Shannon: Mr. Examiner, we, as I say, I don’t think 
anyone is going to have any objection to receiving a refund. 
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I therefore do not anticipate that there would be any objec- 
tion to this second supplemental stipulation from those who 
are not present here, but I would now like to make a 
motion, and the motion is to this effect: that Your Honor 
certify the record to the Commission— 

Mr. Perdue: Why not poll the parties that are here? 

Mr. Shannon: All right, I think I will postpone my 
motion. 

Mr. Perdue: I understand from Mr. Goldberg he defi- 
nitely could not give us an answer at this time. 

Mr. Goldberg: I can’t hear you. 

Mr. Perdue: I said I am advised by Mr. Goldberg he 
could not give us an answer at this time. 

I can understand why, as he says, this is Friday after- 
noon, he would have to consult with his client on this mat- 
ter. So, therefore, I think Mr. Shannon was going to 
suggest Your Honor rule the parties have ten days in 
which to protest or object. 

Mr. Shannon: J was going to make that motion, Your 
Honor, that you certify the record, including, of course, 
the supplemental stipulation and the second supplemental 
stipulation, to the Commission for its action, and that you 
indicate on the record a reasonable period of time, say ten 
days, in the event anyone wants to file any objections, and 
I certainly, as I say, don’t anticipate anybody will object 
to re- 
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funds. 

Presiding Examiner: When you say objections, you 
mean objection to the second? 

Mr. Shannon: Yes, Your Honor. 

Presiding Examiner: Because they put on testimony 
in regard to the objection to the first. 

Mr. Shannon: That is right. 
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In requesting, or making this motion, it is made because 
I feel that it carries out the spirit of the Commission’s 
regulations, including the new amendments, which point up 
the desirability of settling these matters to the extent they 
can be, and settling them promptly. 

We have an opportunity here to settle four rate cases, 
and the record is comparatively limited. I think, of course, 
it is entirely in order for the Examiner to express his 
comments, recommendations, or views, with respect to what 
he thinks the Commission could do, and T recognize, too, 
that as a practical matter, if the Commission does not 
approve the two supplemental stipulations, then we will 
have to come back here as a practical matter and have a 
full-scale hearing before the Examiner. 

T don’t think this is a typical situation which involves a 
waiver of the intermediate decision procedure. I, for one, 
as the records of the Commission show, have seldom ever 
asked for that. TI much prefer Examiner’s decisions. 
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T think here the appropriate procedure, under the cir- 
cumstances, would be a certification of this matter to the 
Commission on the understanding that the parties—any- 
hody that wanted to submit any comments with respect to 
the second supplemental stipulation, would have some time 
specified by Your Honor, such as ten days, within which 
to do so. 

T trust that the Commission will see fit to approve of the 
two additional stipulations, and conclude these proceedings, 
which would certainly be a substantial contribution, T 
think, to the administration of the Act, and an example of 
what can be done when the parties and the staff and the 
Examiner all cooperate in trying to carry out the an- 
nounced desire of the Commission that these matters be 
disposed of promptly. 
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Presiding Examiner: Mr. Perdue. 
Mr. Perdue: I concur that there should be certification. 


° * * * ” * ° ” * 


I concur in Mr. Shannon’s request, particularly in that 
part where he suggested or requested Your Honor to make 
recom- 
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mendations at the time you certify the record to the Com- 
mission. I think it would be most helpful, you having 
heard the objections of the various parties to the first and 
second supplemental stipulation, and if you could see fit, 
in what I call in the nature of a memorandum decision to 
be furnished to the Commission, at the time you certify the 
record. 

The staff has no evidence to present at this time, in the 
hope that the Commission will approve the first and 
second supplemental stipulation. Of course, if the case 
comes back to a full-blown rate case, then we will have to 
put on testimony and evidence. 


Mr. Goldberg: Mr. Examiner, before you indicate a 
disposition of this, I just wonder if you granted the motion 
for certification to the Commission, in what state do we 
leave the record? The matter is terminated, or certified 
subject to Commission action? 

Mr. Shannon: My thought would be that the Examiner 
certifies the record pursuant to this motion; that if the 
Commission approves the stipulations, the proceeding is 
over. 

Presiding Examiner: It would be very similar, I take it, 
just to the certification by Chief Examiner Marsh in the 
earlier case. 
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Mr. Shannon: Right. 

Mr. Perdue: That is right. 

Presiding Examiner: That is what I had in mind. 

Mr. Goldberg: The only thing I was getting at is: what 
about the branch line policy; you know, we have an ap- 
plication for subpoena outstanding. The Commission, to 
my knowledge, hasn’t yet acted on it. I don’t know 
whether Michigan Wisconsin answered, I don’t think we 
received one yet. 

Mr. Shannon: That is not before this Examiner, as he 
made very clear. 

Presiding Examiner: I have refused to consider that an 
issue in the case, Mr. Goldberg. 


° we * * * * 
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Mr. Shannon: Might I say this, Mr. Examiner, that you 
have here agreed-upon cost of service. You have here the 
original proposal of the companies with respect to the 
design of the rates. Then you have a revision of that 
design worked out in conferences, including the staff, which 
revision is acceptable to all the parties, except Michigan 
Gas and Electric and the three Iowa companies. 

You have evidence submitted by the three Towa com- 
panies, which, as I see it, forgetting the zone problem for 
the moment, would support the original filing of the pipe- 
lines. In other words, Dr. Nissel’s evidence was very much 
along the 
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line of Ransom’s evidence. I don’t think you have too 
much to be weighed there. In other words, I don’t think 
that poses a great problem. 

Now you have this zoning problem which has been intro- 
duced in a very general way, unsupported by any detailed 
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studies. Certainly, if we are going to go into zoning, I 
can see a year or two years’ problem. 


* * « * * * * 
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Presiding Examiner: I think Mr. Perdue’s suggestion 
is a good one. 

Mr. Shannon: All right. 

Presiding Examiner: That we recess this hearing until 
the further order of the Commission, if any— 

Mr. Shannon: All right. 

Presiding Examiner: —there be in connection with the 
hearing as distinguished from the stipulation. 

Mr. Shannon: Very well, sir. 

Presiding Examiner: I thank you, gentlemen, for your 
cooperation. 

The motion for certification to the Commission is 
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granted. 

Mr. Shannon: I would like to express on the record, Mr. 
Examiner, our appreciation of the cooperation and patience 
that Your Honor has shown in conducting, in permitting us 
to have these conferences and also the cooperation we re- 
ceived from the staff and the parties. 

I am hoping this will work out, as I trust it will, which 
will certainly be an example of what can be done when rea- 
sonable people get together. 

Presiding Examiner: We will recess the hearing pend- 
ing further order of the Commission, if any, with respect 
thereto. 


Presiding Examiner: The hearing will be in order, 
Several preliminary matters. I received a letter from 
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William E, Torkelson, Chief Counsel, Public Service Com- 
mission of Wisconsin, which indicated copies had also gone 
to Mr. Perdue and Mr. Shannon. I think perhaps the con- 
tents of that should be put upon the record, either by put- 
ting the letter in or some other way. 

Copy it in as if read. 


(The letter referred to is as follows:) 


PUBLIC SERVICE COMMISSION OF WISCONSIN 
MADISON 2, WISCONSIN 


January 23, 1962 
Mr. Robert E. Freer 
Presiding Examiner 
Federal Power Commission 
441 G Street, N. W. 
Washington 25, D. C. 


Re American Louisiana Pipe Line Company—Docket 
G-18419; Michigan Wisconsin Pipe Line Company 
—Dockets G-12292, G-17512, and RP60-9 


Dear Mr. Freer: 


We have received your notice of the resumption of the 
hearing in the above captioned matter on January 30, 1962. 

We are writing to advise that because of the present 
state of the matter and the rather limited issues as we now 
understand them to exist, the Public Service Commission 
of Wisconsin does not plan to have a representative pres- 
ent at 
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this resumed hearing. 

In connection with the original stipulation we did reserve 
the right to contest the rate of return for the ‘‘locked in’’ 
period and subsequently filed a brief on this point as well 
as the further point respecting the treatment to be given 
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the reserves for the so-called deferred taxes as permitted 
by the order of the Federal Power Commission approving 
the original stipulation. 

The absence of a representative from the Wisconsin 
Commission at the resumed hearing on January 30 should 
not, however, be construed as any basic lack of interest in 
this case. Our decision not to have any one present is due 
to the above factors and also to the lack of personnel in our 
office. 


Very truly yours, 


(Signed) Wa. E. Torxetson 
Wn. E. Torkelson, 
Chief Counsel. 
WET/fm 
ec: Robert W. Perdue, Esq. 
Charles V. Shannon, Esq. 


Presiding Examiner: In getting an orientation point to 
start, is there any prospect a settlement can be had of any 
part of the case? 

For instance, American Louisiana, there has been very 
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little evidence put in about American Louisiana by any- 
body. 

Mr. Shannon: Mr. Examiner, possibly I might make a 
statement on behalf of the two pipelines. 

We have given this matter consideration in the light of 
the Commission’s order, and Your Honor’s notice recon- 
vening this hearing. On behalf of the pipelines we still 
feel that the basis set forth in the stipulations provide a 
proper method of disposing of these cases, and we intend, 
on behalf of the pipelines, to take that position; namely, 
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that the cases should be disposed of on the basis of the 
proposals. 

If you will recall, we presented two witnesses, Mr. Ran- 
som and Mr, Lynch. They were cross-examined by certain 
parties, including Michigan Gas & Electric, and the three 
Towa companies; however, it was clear on the record, par- 
ticularly by the Staff and by the coal interests represented 
by Mr. McGrath, and the eustomers who generally were in 
accordance with the stipulations, that they were reserving 
the right of cross-examintion in the event the stipulations 
were not approved, 

So in the light of that we have Mr. Ransom and Mr, 
Lynch here available for cross-examination by those par- 
tics who reserved the right to cross-examine, 

T might say we brought Mr. Ransom back from Istanbul, 
Turkey, and T would hope that if the parties would agree 
that he could be cross-examined, first, he is engaged in an 
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extended business trip through Europe, and as soon as he 
is released here he plans to resume that trip. 

I would therefore suggest, Your Honor, that we present 
Mr. Ransom, and then Mr, Lynch, for cross-examination by 
those parties who have reserved the right to cross-examine 
them. And then the other witnesses who have been pre- 
sented as to whom cross-examination was reserved could 
then he cross-examined, and proceed on that basis, and see 
where we are. 

As far as the pipelines are concerned, we still feel that 
the stipulations—I probably should refer to them as pro- 
posals—provide a proper solution of these cases, and we 
take the position that the cases should be disposed of on 
that basis, Tt would be my hope that we would be able to 
resolve— 

Presiding Examiner: T believe your position taken at 
the close of the previous hearings was that the testimony 
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which had been given, not only supported your applica- 
tions for increased rates but supported also the contents of 
those proposed stipulations, proposed settlements? 

Mr. Shannon: That is right, sir. You will recall that 
Mr. Ransom, our independent rate expert, testified to a 
range of commodity costs, and said that within that range 
it was a matter of judgment, and the proposals come within 
the range which he testified to. So that I feel his testimony 
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does support the solution. 

Presiding Examiner: On examination of the previous 
record, the Examiner found indications of reservations of 
the right to cross-examine, and of the right to rebuttal 
evidence. 

The Commission in its order referred specifically to the 
right of cross-examination. My notice referred to both 
because I found both. I found nowhere any indication of 
anybody reserving the right to offer additional evidence in 
the long run. 

Of course, originally, the companies reserved the right to 
offer market evidence in lieu of Exhibits 3, 4, and 5, and 
an item, which were rejected. But I understood that that 
later had been wiped off, that reservation. 

Now, I think all of you received a copy of a telegram 
to me from Mr. Willis, I guess. Anyway, it is from North 
Central secking to have opportunity to offer additional 
evidence in support of a zone rate for Iowa and Missouri. 
Now, my feeling was that they had had the opportunity and 
had put in such evidence as they wanted to put in and that 
this request came a little late. But I do want to say that I 
have received a copy of a letter written to an Iowa Con- 
gressman by the Chairman, which seems to give some in- 
dication, indirect at least, of an idea that rate differentials 
between certain areas are matters to be considered. 
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Mr. Shannon: Mr. Examiner, I would certainly want to 
be heard in opposition to the request of Mr. Willis. I 
received that telegram, a copy of it, yesterday, I believe it 
was, for a 30-day continuance. I don’t know whether we 
have to take the time now to argue that, or whether we 
should go ahead with the cross-examination of the two wit- 
nesses we have presented. 

I do have some views I want to express. I feel very 
strongly that the request for a 30-day continuance is not a 
proper one, and should not be granted. I can go into my 
views now, or at a later point, whichever Your Honor feels 
is appropriate. 


° *” “ ° 
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Presiding Examiner: In the first place, Mr. Shannon 
seems to have taken the position this morning that the 
pipelines now support the contents of the stipulations as 
they are presented herein. If so, they are properly before 
us. But, otherwise, they are offers of settlement which go 
out the window when the settlement is refused. 

Then, further, at the Staff’s insistence, shall we say that 
to a large extent at least the first supplemental stipulation 
was its haby. T would like to inquire whether they still 
support the principles and the contents of those stipula- 
tions? They no longer ean be called proposals of settle- 
ment. 

Mr. Spiegel: Could I ask for clarification? When you 
speak of the proposals for stipulation are you referring, 
and is Mr. Shannon referring, to all three stipulations? 

Presiding Examiner: I think the first stipulation, the 
one of July, seems to have a place in the case already 
by virtue of the Commission’s previous order passing on 
that one, that while it may not be an offer of settlement, its 
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contents and the objections that were made by various 
people, including the Michigan Gas & Electric, and the 
Commission’s 
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answer to those objections in its order, seemed to give that 
one a definite status. 

I was inquiring more about the first and second supple- 
mental stipulations at this time. Nobody objected at all 
to the second supplemental, and yet it is an offer of settle- 
ment that I think you raised the question, Mr. Spiegel, that 
you didn’t want those things referred to or copied into 
the record because they had no standing if they were not 
agreed on, or rejected. 

T am trying to find out what we have got before us. 

Mr. Goldberg: Mr. Examiner. 

Presiding Examiner: Mr. Goldberg. 

Mr. Goldberg: TI don’t want two counsel to be speaking 
for Michigan Gas & Electric, but I haven’t had a chance 
to talk to Mr. Spiegel about this. 

This question occurs to me: In the light of Mr. Shan- 
non’s statement as to what they are standing on this morn- 
ing, does that mean that their proposals as set forth in 
the stipulations, the second and third stipulations, are now 
to be considered as in substitution for the filings made 
which were originally set for hearing and which, as I 
understand it, the witnesses were originally offered in 
support of? 

Presiding Examiner: I would like to get an answer to 
that, myself. So far I have been advised twice that the 
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testimony supports both, the original filings and the con- 
tents, you might say, of the stipulations, proposed stipula- 
tion. And there was at least seemingly an indication of the 
adoption of the latter as the case, once in the earlier 
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hearings, and there seemed this morning to be an indica- 
tion of that, but I would like to have it clearly stated. 

Mr. Shannon: Mr. Examiner, the filing, of course, the 
filings that were made stand on their own feet. Subse- 
quent to that, following the Staff audits and the confer- 
ences, the first stipulation, which agreed upon test periods 
and agreed upon cost of service for the various periods, 
which differ somewhat from the filings that were made; 
those cost of services have been approved by order of the 
Commission, and that order is now final. 

Now, then, you have the matter of the design of rates 
based upon that approved—those approved costs of serv- 
ice, and we had proposed a demand-commodity split fol- 
lowing conferences in an effort to settle this matter, and 
we came up with the somewhat different split proposed in 
the settlement, in the first and second supplemental stipu- 
lations. 

Now, in order to get away from this idea of stipulation 
which connotes the idea of unanimous agreement, my 
thinking is, procedurally, that in order for us to go ahead 
and wind up these cases, and I think that is what the Nat- 
ural Gas Act contemplates, in fact it directs the Commis- 
sion to give these 
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cases precedence over all other matters pending before it, 
that I should simply state as I did that our proposal is 
that set forth in the first and second supplemental stipula- 
tions. That is our proposal. 

Now, I think that clarifies the situation. The people 
who— 

Presiding Examiner: I am waiting for Staff’s answer 


now. 
Mr. Meier: Mr. Examiner. 
Presiding Examiner: Mr. Meier. 
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Mr. Meier: I refer the Examiner and all the parties 
present to the Commission’s order issued on January 12 
rejecting the proposed settlement agreement, remanding 
the proceedings, and the granting of a subpoena duces 
tecum. In the second paragraph, the last sentence states, 
‘“We conclude that we must reject the supplemental stipu- 
lations and that the issues involved must be determined in 
ordinary course.’’ 

Now, the Examiner’s question to Staff was: What is 
Staff’s position? For purposes of conference and settle- 
ment, the Staff, of course, would go along with the pro- 
posals as they are set out in supplemental agreements 1 
and 2. For the determination or for the following of the 
order as set out by the Commission on January 12, the 
matter of determining ‘‘in ordinary course,’’ to me means 
determining the rates upon 
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a record made here. They are so different that you cannot 
take the concept of one into the other. 

We would not disavow supplemental agreements 1 and 
2. However, in order to determine rates in the ordinary 
course it must be upon a record made and a complete and 
full showing of the necessity of the level of rates and the 
split between demand and commodity as is contemplated 
by past Commission decisions and precedents. 

Presiding Examiner: Mr. McGrath. 

Mr. McGrath: Mr. Examiner, so the record will reflect 
our position, I will state that so far as we are concerned 
the offer of settlement which was rejected by the Com- 
mission does not exist. It was a matter which was agreed 
to off the record and, as has been mentioned many times 
on this record before, as settlements do, involved a lot of 
give and take. However, since the Commission has seen 
fit to reject the stipulation, and has now directed that the 
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Examiner hear the case and decide the issues, we revert 
back to our original position that the Examiner and the 
Commission should establish rates which adhere to the Sea- 
board method of cost allocation which has been the subject 
of much discussion. 

Absent an agreement among all the parties, I do not see 
how the Examiner can give any—and the rejection by the 
Commission of the settlement—how the Examiner can 
give any weight to the settlement rates and must consider 
the issues 
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de novo, and as Mr. Meier has pointed out, must consider 
the rates in the light of Commission precedent in prior 
proceedings. 

Presiding Examiner: I can’t unless there is some evi- 
dence supporting them. That is what I have been trying 
to find out this morning, whether there is evidence that 
supports those proposals, not as stipulations but as pro- 
posals in the case. 

Mr. Jerome McGrath: Yes, sir. Along those lines, so 
far as cross-examination is concerned, we intend to have 
some questions of Mr. Ransom and Mr. Lynch, and we 
would have no objection to taking Mr. Ransom first, if 
that is the order of the day. 

However, upon completion of the cross-examination of 
the witnesses we would respectfully request a recess. TI 
am not thinking of any long recess, but a recess of a few 
days or so to get our own rebuttal case in order, and we 
intend at this sitting, at least, unless cross-examination 
should dictate otherwise, to submit some rebuttal testi- 
mony. 

Presiding Examiner: That is one reason the Examiner 
didn’t want to cross that bridge that Mr. Anderson and 
Mr. Willis talked about this morning. I wanted to see 
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what other people had in mind about the rebuttal case, be- 
cause if they are going to be permitted to come in with 
additional evidence, as distinguished from rebuttal evi- 
dence, they are 
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entitled to as much time as the people get that are going 
to offer rebuttal. 

Mr. Jerome McGrath: In connection with Mr. Willis’ 
request, I agree with the Examiner that the Iowa com- 
panies have had their day in court, and it seems a little 
facetious for them to suggest that their evidence was di- 
rected to the stipulation. But if the Examiner is inclined 
to grant their request, and we would not be in a position, 
and would not want to cross-examine their witnesses until 
we found out what their ease was going to be all about, 
and our rebuttal evidence, would want to wait until we see 


what they have to say. 

Presiding Examiner: The most important thing at the 
moment, I think, is that we get started with Mr. Ransom 
in view of the comment that was made about his peregrina- 
tions, 


Mr. Willis: I would like to make clear the position of 
North Central Public Service Company. 

This hearing is a result of a changeover from a one-part 
rate to a two-part rate. That was decided by the decision 
of the Commission September 30, 1959. Now, the hear- 
ings that began in this phase on October 31 were for the 
purpose of settling the design of the rate. 

As of that time there had been in effect a demand-com- 
modity rate of $3.50 demand and 26 cents commodity for 
over one year. The evidence presented by Michigan Wis- 
consin at that phase of the proceedings, beginning Oc- 
tober 31, 
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supports, still supports the $3.50 demand and 26 cents 
commodity. 

Then on November 9th there was a supplemental stipu- 
lation introduced which, as far as we were concerned, com- 
pletely changed everything that happened before, and we 
were put in a position where a rate design was being put 
forth that was not acceptable to us. Now, that was on 
November 9th. We were required then to come in on 
November 27th to cross-examine, and to present our evi- 
dence in opposition to this stipulation, certainly not to 
present a case on the merits. 

Our position is this, that this hearing now is in the status 
of the stipulation having been rejected, we are back to the 
point where Michigan Wisconsin still may go forward if 
they wish to present further direct testimony. Everyone 
else now may cross-examine. We are in the ease on the 
merits. 

Now, we were certainly not able to go forward with a 
rate design expert to give the testimony on zoning this 
system that we would like to do, that we should be able to 
do with the lapse of a sufficient period of time to enable 
us to prepare a proper case. The facts, the supporting 
data that we need to present such a case, is not in the 
record, and we propose to get that data at this time, at 
this phase of the proceeding, so we will be able to offer an 
expert witness to testify as to a proper zoning of this 
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system. 

We believe that that can be done within this period sug- 
gested in my telegram of 30 days from the date that this 
phase of the hearing terminates. We need to get some 
data through cross-examination, or through the pipeline 
company furnishing it to us, similar in manner which they 
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furnished the data requested by Michigan Gas & Electric 
regarding branch line— 

Mr. Goldberg: We haven’t gotten it yet. 

Mr. Willis: We would hope to get such evidence, as I 
am sure you hope to. 

We probably should reach some decision at this point 
whether we are going to be afforded the opportunity to 
have such information. The information I am referring 
to includes the data as to sales, gas sales at particular 
delivery points, gas purchase costs in the field, volumes of 
gas purchased on an annual basis, broken down by months. 
There is a number of items of that nature that we need at 
this phase of the proceedings, and I think probably it 
would be well to find out if we are going to get that infor- 
mation now. 


* * * ° 
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Mr. Zimmerman: My name is Zimmerman, T represent 
Wisconsin Natural Gas Company and Wisconsin Michigan 
Power Company. 

By telephone conference with Mr. Gehl, representing 
Wisconsin Power & Light Company, I am authorized to 
speak for that company. 

It is my understanding, and I could be corrected on 


1125 
this, but from reading the record T get this definite im- 
pression, that the pipeline put in its prima facie case. 
Thereafter the other parties were allowed to put in their 
presentation. And I don’t find any place in the record to 
support Mr. Willis’ contention that he was just putting it 
in as to the stipulation. It was put in pursuant to orders 
of the Commission and orders of the Examiner as to what 
was to be done at any one time. 
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We strenuously object to having two days in court. It 
would be nice if we could do it, but I don’t think that is 
proper at all. The Commission’s order, furthermore, the 
order of January 12th, rather, indicates the whole matter 
should be expedited, and sets out that it is within the dis- 
eretion of the Examiner, and, they say, all parties who 
have reserved the right of cross-examination pending our 
action on the two supplemental stipulations shall be ex- 
tended an opportunity to exercise such rights. 

Now, that indicates that the Commission would like to 
take another look at these two stipulations after that right 
has been taken care of. 

Now, it is a matter of great importance to the three 
companies that I have mentioned, to know what their rates 
are at this time, and not a long period henee. And I am 
just fearful that if we give all the other parties an oppor- 
tunity to come in again after they have concluded their 
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presentation, this thing could last a very long time to the 
detriment of all. 
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Mr. Stafford: Mr. Examiner, my name is Willard Staf- 
ford, I represent the Madison Gas & Electric Company that 
serves gas in Madison, Wis. 

You mentioned history. Let me tell the Examiner and the 
people here that Madison Gas & Electrie Company, when 
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this two-part rate was first proposed, was one of the com- 
panies which vigorously opposed it. Some of the Towa 
companies were here at the time. Now, this is years ago. We 
came out here, and it wasn’t a pleasant thing to do, as far as 
the pipeline or anybody else was concerned, but we put our 
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case on. We put our witnesses on, they were cross-examined 
and ultimately this Commission decided there was going to 
be a two-part rate, we got beat. 

Then the Commission asked us to come out here and pro- 
ceed and determine what the levels of these rates would be, 
and this is years ago. Now, Madison came and we earnestly 
and in good faith attempted to settle this matter out as 
practically everybody else in this room did. Now, that 
apparently has failed, and the Commission has said, “Go 
forward,” and the Examiner has said “Go forward.” We 
have come again prepared to go forward. 

The pipeline company has said it has its witnesses here. 
Mr. Ransom from Turkey, and they are all set to go. 

Now, I have heard, and this I say respectfully, I have 
heard Mr. McManus on two separate occasions here, he is 
now asking for an adjournment to prepare some evidence. 
When we were talking stipulation here he said he didn’t 
know, he needed time, he couldn’t possibly at that time find 
out about this. This is months ago. Now, these companies 
have had full notice to prepare a case, and I think in the 
normal course 
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of events, the only way to resolve this matter is to insist 
that the people who want to put in a case here, put it in 
forthwith, and stay with it. 

It seems to me that is the proper way, it seems to me 
that is the meaning of what this Commission has said, and it 
seems to me that my little client, and the customers in Wis- 
consin, are entitled to a final determination on this two- 
part rate. 

We have lived under it quite well, but we must know what 
our rates are going to be to sell gas. And I think we are 
entitled to that determination forthwith. And I respect- 
fully urge that witnesses be called, and that we be asked to 
proceed to examine, cross-examine, put in our rebuttal evi- 
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dence, and close the evidence, and have a decision in this 
matter. 

Mr. Bell: Mr. Examiner, in light of the statements that 
have been made for other companies, I wish to state the 
position of Wisconsin Fuel & Light Company at this time. 

I completely concur, and I will not repeat matters which 
have been stated by Mr. Zimmerman and by Mr. Stafford. 
The thing I want to emphasize, so far as Wisconsin Fuel & 
Light Company is concerned, is the necessity for winding 
this case up as soon as possible. We are buying gas at 
prices we don’t know what they are; our company, Wiscon- 
sin Fuel & Light, is not only concerned with the commodity 
charge and the demand 
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charge, but it is greatly concerned with the charge for the 
overrun gas. We have been buying quantities of overrun 
gas for several months past. 

It seems to me in weighing the importance of getting 
these rates finally settled against requests for adjournments 
to add to evidence which is already put in, that it would be a 
proper exercise of the Examiner’s diseretion not to grant 
any adjournment here so that parties who have already put 
in evidence can put in more evidence. 

It is vitally important for us to have these rates settled 
just as soon as possible. 
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Mr. Anderson: Mr. Examiner, just a matter of clari- 
fication, it was Towa Electric Light & Power Company 
which proposed that, and not all of the Iowa customers, 
as such. 

T would like to point up one thing. Staff raised this 
point about the SGS-customers. It is my interpretation of 
the tariff that any SGS-customer has the right to switch, 
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after giving notice and the proper time to the ACQ rate. 
Now, surely, any of these companies or distributors in 
Towa and Missouri, whichever have any hope of attract- 
ing any industry or serving any industry, must be able 
to buy gas at something lower than the SGS-rate. There- 
fore, it is of vital interest to them to have an ACQ rate 
which enables them to 
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compete with the surrounding territory or other pipelines 
in the area in the attraction of industry, and know that if 
they can attract someone, that they can, in turn, switch to 
the ACQ rate and buy on a competitive basis. 

Now, this is not—I will grant that Michigan Consoli- 
dated is a very large company. We are nothing along side 
of them. But almost half of the non-affiliated customer 
companies of Michigan Wisconsin are represented in ask- 
ing for this delay. That doesn’t seem to me to be an unrea- 
sonable request. The pipeline comes in with one presen- 
tation. Midway through the case they change their posi- 
tion. Everyone who is opposed to that position is obliged 
to present evidence in opposition. 

The Commission has decided that the stipulations shall 
not stand. It seems to me, as Mr. Willis stated, that we 
are back at the start, again, now, at the start of the case. 

Presiding Examiner: As far as I read the order, Mr. 
Anderson, it passed not upon the merits of the stipulation 
but upon the fact that they were not agreed to. 

Mr. Anderson: Well, at least the offer of the stipula- 
tion to the Commission has been rejected. 

Now, this matter of time— 

Presiding Examiner: There is nothing the Examiner can 
do in the circumstances when such a motion is made, but to 
transit them to the Commission, which he did, together with 
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his recommendation. But the Commission found, as was 
quite obvious, both in my report and on the record, that 
the agreement was not there, was not unanimous. 

Mr. Anderson: These cases have been going on for five 
years, Mr, Examiner; it was 1957 when G-12292 was filed. 
I can’t understand the great haste to hurry this thing 
through now, especially over the objections of almost half 
of the companies served by Michigan Wisconsin, 


* * * * * * * * * * 


Mr. Tabin: My name is Seymour Tabin, I represent Wis- 
consin Public Service Corporation. 

I want to place our position into the record. We reluct- 
antly agreed to the stipulation on the basis that it was a 
settlement. We are in favor of maintaining the rates at 
their present level, present commodity and demand level. 
We believe the evidence supports this rate design. We are 
supporting, endorsing the statement of Mr. Seder to the 
effect that the Iowa and Missouri groups should not be 
permitted to re-try the zoning issue at this time. They 
had their opportunity to do so once. 
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Presiding Examiner: Well, I think we might at the 
moment start with Mr. Ransom and postpone that de- 
termination. 

Mr. Spiegel: Mr. Examiner, while we are discussing is- 
sues, I would like to point out that one issue which I thought 
had been settled in the course of the earlier hearings, with 
reference to the meaning of the original stipulation and its 
limitations on revenues, which I brought up at transcript 
591, and placed therein my calculation of what that revenue 
limitation was, and in the subsequent course of the hearings 
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neither the company or the Staff questioned it. The ques- 
tion did not come up in any contested form until practically 
the last day when in Michigan Wisconsin’s supplemental 
memorandum to the Commission they requested our inter- 
pretation of that stipulation. 

My purpose in rising at this point at this time is to point 
out that that question would be one of the necessary issues 
at this series of hearings, as to which I will probably have 
some cross-examination, and perhaps some direct testimony. 

Mr. Shannon: Since you have raised the question, in 
order that it be very clear, our position with respect to that 
matter is as stated in our supplemental memorandum filed 
with the Commission. We do not agree with Michigan Gas 
& Electric’s interpretation of the proviso in the original 
stipulation at all. So that if you want to cross-examine in 
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light of our position, I suggest that you go ahead and do so, 
because that is definitely our position, and I want to be sure 
this record shows that vou are on notice of that fact. 

Mr. Spiegel: Is there any question in your mind, Mr. 
Shannon, that the inerease in billing demand that went 
into effect — 

Mr. Shannon: I am not going to argue. 

Mr. Spiegel: —September, 1961, that the revenues re- 
sulting from those increases are subject to refund just as 
all other of the rates collected since October 7, 1960, by 
Michigan Wisconsin are subject to refund? 

Mr. Shannon: I am not going to debate or argue the 
matter. Our people are here, you are on notice of our 
position, you have had our statement in our supplemental 
memorandum to the Commission, and if you want to cross- 
examine you are on notice that that is our position, and 
this is your opportunity to do so. 
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* * * *. * * * 


Mr. Poth: While we are recording positions, my name is 
Harry Poth, I represent Michigan Gas Utilities. 

We very strongly urge upon the Examiner, which has 
been apparently been proposed by the Commission, that no 
further evidence on the matter of zoning be permitted at 
this time, or if the Examiner feels to provide a full record 
he must do so, direct the Iowa and Missouri group to go 
forward forthwith. 


* * * * * 7 * * * * 
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Mr. Shannon: Might I be heard briefly? 1 think others 
have been. 

I would like to point out, first of all, that the Michigan 
Wisconsin system was authorized in 1946 in Docket No. 
G-669, the line being from the Hugoton field up to station 
10 outside Chicago, and then the two loops, the two ex- 


tensions, one into Wisconsin and the other into Michigan 
to the storage fields. 

Now, at that time, due to the route of the line, it was 
able to provide service to Mt. Pleasant, Burlington, Fort 
Madison, and Keokuk, four towns in the State of Iowa, 
which didn’t have natural gas, 

Presiding Examiner: Under 7(a) or voluntarily? 
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Mr. Shannon: No, voluntary proposal. 

I may say that Natural Gas Pipeline had been there, I 
think, since 1931, and those small towns because of their 
size simply couldn’t support natural gas extensions to them 
until we came along. So for the first time they were going 
to get gas. 

Now, their loads are very small. The fifth vear peak 
day—well, the first year peak day of the four towns was 
only 3,040 Mef. 
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Now, there was also a town in Missouri, Maryville, that 
had a first-year peak day of 270 Mef as compared with a 
pipeline capacity of 132,000 Mecf. These were incidental 
towns that could be served. 

Now, we came in, then, later and obtained authority to 
expand the pipeline, and the Commission authorized it in 
Docket G-1156 to bring our capacity up to some 155,000 
Mef per day. Then the Commission held hearings speci- 
fically going to the question as to whether or not there 
should be a uniform rate on the Michigan Wisconsin sys- 
tem, as to whether or not the storage fields in Michigan 
operated to the benefit of all the customers, including those 
located in Iowa and Missouri which were nearer to the 
source of supply, which was then the only source of 
supply. 

And after those hearings, and after hearing oral argu- 
ment and briefs, and everything else, the Commission 
issued 
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its decision, which you will find at 9 FPC page 127; they 
made the specific finding that the coordinated pipeline 
storage operations of Michigan Wisconsin ‘‘will be bene- 
ficial to all of that company’s customers,’’ and that accord- 
ingly ‘‘a uniform rate should be charged for the service 
to be rendered.”’ 

In other words, they determined it then. Now, that is 
at a time when we had only one pipeline from the Hugoton 
field to Wisconsin and Michigan. 

Now, we have come along providing increased capacities, 
we also had a previous rate case, or rate cases, in which 
the Commission, again reiterated its view that there should 
be a uniform rate charged all of the customers of the 
system. 

Subsequent to that, and without going into all the de- 
tail, we constructed the American Louisiana project. Prior 
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to the time we built the American Louisiana project the 
capacity of the system, including the storage fields, was 
inadequate to meet all the requirements on the system, 
and the Commission held an allocation proceeding in which 
they imposed, by agreement, an allocation plan which lim- 
ited the number of space heating customers each utility 
could serve. We went out, organized, financed, and over 
some opposition from a certain company which supplies 
some gas to Detroit, had some litigation, and we built the 
American 
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Louisiana Pipe Line, with an initial capacity of 300 million 
feet per day. That line runs from southern Louisiana 
up to Michigan, with a connection to Michigan Wisconsin, 
and to Michigan Consolidated. 

That additional gas supply was made available to every- 
body on the American Natural system by displacement. We 


subsequently expanded the American Louisiana system, 
and again that capacity was made available to everyone 
by displacement. 

It is true physically the gas still comes from the Hugoton 
field because physically that is it, but the reason that 
those people in Iowa and Missouri and other places on 
the system were able to add loads was because of the 
additional supply made available by displacement. 

Then in 1959 we received authority to bring in Cana- 
dian gas, a large quantity of Canadian gas, 158 million 
feet per day. We have since been authorized to bring in 
Northern Natural gas, which is delivered into Wisconsin. 
We have since added the Laverne gas. 

Now, you have a system here where the Commission has 
twice decided, before we even had these additional sources 
of supply, that there should be a uniform rate. The only 
things that have happened since then simply confirm that. 
If a zone rate was not right when we had only one pipeline, 
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it certainly is not appropriate when we have added three 
other 


1145 


pipeline sources. 
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* * * * * * * * * 


Mr. Anderson: Mr. Examiner, at the present time, up 
until this year, there were varying degrees of abundance of 
gas supply, or no supply available at all. 

North Central, I know, obtained quite a large block of 
gas that they are just now getting on the line. I don’t 
know whether or not they took gas on their peak day over 
and above their contract demand or not, but I suspect that 
they didn’t this year. 

I would like to say that one of Mr. Shannon’s statements 
relative to the other customers in Iowa, with the exception 
of Iowa Southern, and North Central and Keokuk being on 
the SGS rate he is in error. The City of Bloomfield is on 
the ACQ rate, the Allerton Gas Company is on the ACQ 
rate. This is right. The Iowa and Missouri group is a 
small part of Michigan Wisconsin’s system; so small that 
on numerous occasions we have had to fight quite hard 
in order to get any recognition. Mr. Shannon talks about 
the pipelines benefiting all the Iowa customers, and that 
has not always been apparent to the Iowa customers. 

I find it a little diffieult when this is a proceeding set 
up to determine the design of Michigan Wisconsin’s rates, 
while because the Iowa and Missouri group represents a 
small 
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part of their system, we should be shushed and pushed 
aside and pushed down and not allowed to make a pres- 
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entation for one month, one month’s delay. That is all we 
are asking for in this proceeding. 


* * * * * * 


1157 
Whereupon, 
Raymond H. Ransom 


resumed the witness stand, and was examined and testified 
as follows: 


Cross-Examination 


1187 
Q. Now, referring to your testimony, Mr. Ransom, on 
page 164 of the transcript you make reference to the fact 
that the cost of service represents operation of the 


1188 


system at 100 percent of capacity. That is shown on lines 
9 through 11. Do you see that? <A. Yes, sir. 

Q. Would it be correct for us to say that the 100 percent 
of capacity would mean that it is operating at 100 per- 
cent load factor? A. Not necessarily. 

Q. Why not? <A. Because it isn’t. 

Q. Why not? A. Well, it depends on—I am sorry. Your 
question is why isn’t white black? I have little trouble 
with your question. I guess I will have to explain the 
obvious. 

Presiding Examiner: Excuse me, Mr. Ransom, some 
of the gentlemen back there are eupping their ears. I 
think you had better raise your voice a little. 

The Witness: The peak day on the Michigan Wisconsin 
System is about two times the average daily delivery of 
the system. Consequently the load factor of the system is 
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about 50 percent. Now, as to why it isn’t, part of your 
question, I will have to say it just happens that the eusto- 
mers do not buy the same volume of gas every day in the 
year. They take much more gas in the wintertime than 
they do in the summer and that, I think, is a pretty good 
answer as to why it isn’t 100 percent. 
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Presiding Examiner: You are including in the storage? 

The Witness: No, sir, I am taking deliveries to cus- 
tomers. 

Presiding Examiner: No storage involved? 

The Witness: No, sir. 

By Mr. Jerome McGrath: 

Q. What did you mean when you said it represents op- 
eration of the system at 100 percent of capacity? A. I 
meant that the gas is flowing from the gas fields to eus- 
tomers and to storage each day of the vear at a very con- 
stant rate, very close to 100 percent of the capacity of the 
system to deliver that gas to customers and to storage. 

Q. Yes. 

Presiding Examiner: Wouldn’t that be and/or to 
storage? 

The Witness: It would be. 

By Mr. Jerome McGrath: 


Q. So that from the pipeline’s operation, that is opera- 
tion of the physical facilities, those facilities are being 
utilized at 100 percent load factor when you take into ac- 
count that deliveries are being made to storage? A. Some 
parts of the pipeline are. Other parts are not. 

Q. When you say you operate the system at 100 percent 


1190 
capacity, do you mean you can get more gas through it, 
operate at 150 percent of capacity? A. No, sir, I do not. 
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Q. What do you mean then? A. Just what I said. They 
were putting through each day all the gas that they can 
deliver. 

Q. Do you know— 

Presiding Examiner: In that sense being related to 
sales? 

The Witness: A particular lateral line might not have 
capacity delivery every day of the vear, but the main trunk 
line delivering gas is operating at 100 percent of capacity. 


By Mr. Jerome McGrath: 


Q. It is operating at 100 percent load factor? 

Mr. Shannon: I think, Mr. McGrath, his difficulty is 
that the term ‘‘load factor’? is a term of art and it is 
always related to the sales, namely, relationship between 
average day sales and maximum day sales. If you use the 
term 100 percent capacity factor, I think that you prob- 
ably will get the answers, the clarification you have in 
mind. 

Presiding Examiner: That is why I brought the sales 
proposition in. 

Mr. Jerome McGrath: I think Mr. Shannon is probably 
right, Mr. Examiner, that the system is operating at 100 
pereent of capacity but because of the storage operation 
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it is not operating in the traditional sense of the load 
factor which is the average day divided by the peak day. 
So I will accept that. 

Presiding Examiner: I think that is one of the facts 
I soaked up during the earlier hearings. 


By Mr. Jerome McGrath: 


Q. Mr. Ransom, do you know whether Michigan Wiscon- 
sin Pipe Line Company has ever operated its pipeline sys- 
tem at less than 100 percent of capacity? A. I do not. 
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Presiding Examiner: Let me ask a question, if I may, 
here about American Louisiana. Do they deliver to other 
people than Michigan Wisconsin? 

The Witness: They deliver to Michigan Wisconsin and 
to Michigan Consolidated Gas Company. 

Presiding Examiner: Which is part of the system. 

The Witness: And to a few customers along the route 
of the line between Louisiana and Michigan. 

Presiding Examiner: You are dealing here, when you 
are speaking of the system, you are dealing with Michigan 
Wisconsin Pipe Line? 

The Witness: My answers were on Michigan Wisconsin. 

Presiding Examiner: Yes. IT wanted to get that straight. 

Mr. Jerome McGrath: I should have made that clear. 
My questions were directed to Michigan Wisconsin. 
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Presiding Examiner: I thought they were but I want 
to be sure when I come to read this record again a little 
later that I won’t be confused. 

Mr. Jerome McGrath: Yes. We will get to American 
Louisiana a little bit later. 


By Mr. Jerome McGrath: 


Q. Now, again on transcript page 164, on line 13, I am 
not clear as to whether I understand completely, Mr. Ran- 
som, the last sentence in that paragraph, middle of page 
164, where you state, and I quote, ‘‘With a straight line 
form of rates which the company had prior to Docket No. 
G-17512 this could not be accomplished at a rate which 
would be the cost of service divided by the annual volume 
of sales.’’ 

Do you see that? A. I do. 

Q. Do you know whether Michigan Wisconsin, when it 
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had a straight line form of rate, ever operated at less than 
100 percent of capacity? A. I do not. 


* ¥ * * * * 
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Q. Now, Mr. Ransom, if you would turn to transseript 
page 194, referring to your testimony which appears at line 
on that page, ‘*Sinee American Louisiana does not have 
any storage facilities the off-peak gas must be easily mar- 
ketable.’’ 

Do you see that testimony? <A. I do. 

Q. When you say that American Louisiana does not 
have any storage facilities, did you mean storage facilities 
of its own? <A. T did. 

Q. What storage facilities of its own does Michigan 
Wisconsin have? A. Certain storage fields in Michigan 
which are operated by Michigan Wisconsin. 

Q. Do they own them? A. T don’t believe so. 

Q. Who owns them? A. Well, IT am not exactly sure 
of all of these, but I believe that the title is in Michigan 
Consolidated Gas Company, and that Michigan Wisconsin 
pays a rental to Michigan Consolidated Gas Company for 
those fields. 

Q. Do you know whether American Louisiana leases 
any 

1217 
eas storage fields from Michigan Consolidated Gas Com- 
pany?) A. Tt is my understanding that they do not. 

Q. As IT believe you have indicated previously on this 
record, Michigan Consolidated Gas Company is the prin- 
cipal customer of American Louisiana Pipe Line Com- 
pany, is it not? A. Well, whether or not I have indicated 
it on the reeord, I believe that is a true statement. It is 
their largest customer. 

Q. Yes. T thought you had indicated it in response to a 
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question by the Examiner previously. Perhaps I am in 
error. Could you tell us, Mr. Ransom, at what load 
factor American Louisiana Pipe Line Company has op- 
erated in the past years? A. I do not have on exact caleu- 
lation but it is very close to 100 percent. 

Q. And does it sell that gas on an interruptible basis 
to industrial consumers? A. I don’t believe they have 
any direct-sale customers of their own, 

Presiding Examiner: Those customers along the way 
you mentioned earlier are utility customers? 

The Witness: All of them are distributing companies. 


By Mr. Jerome McGrath: 


Q. Do you know what Michigan Consolidated Gas Com- 
pany does with the gas it buys? 
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A. It goes into the overall supplies of the system of Michi- 
gan Consolidated Gas Company. 

Q. Do vou know whether or not Michigan Consolidated 
Gas Company’s storage fields have been utilized in such 
manner as to enable American Louisiana to operate at the 
100 percent load factor? A. I did not personally verify 
the day-to-day operations of the system, but it is my under- 
standing that by reason of having storage fields avail- 
able the Michigan Consolidated Gas Company is able to 
take gas from American Louisiana at a very high load 
factor. 


‘ 
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Mr. Meier: Mr. Examiner, I would ask this witness: 
Mr. Ransom, for the level of rates which you propose for 
American Louisiana will Staff Counsel find your recom- 
mended rates in Exhibit 8 or will he find it in stipulation 
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and agreement set forth on page 19 of volume 1 of these 
proceedings, and I will show you that volume? 
Presiding Examiner: That is the July stipulation, isn’t 


1223 


Mr. Meier: I think I have the wrong one. 

Mr, Spiegel: Can we have clarification of the words that 
he used, the level of rates? 1 think there has been some 
confusion whether the level means the total costs or the 
total revenues, or whether when vou used the word ‘‘level’’ 
you mean so much for the demand and so much for the 
commodity. 

Presiding Examiner: Let us let him get his question 
straightened out first. 

Mr. Meier: Mr. Examiner, I intend to show to Mr, Ran- 
som the supplemental stipulation and agreement which is 
shown in volume 7 beginning at page 370. My question is— 

Presiding Examiner: What page is that? 

Mr. Meier: Page 370, 

Presiding Examiner: 570. 

Mr. Meier: Is the level of rate for American Louisiana 
that to be found in Exhibit 8 in these proceedings, or that to 
be found in the supplemental stipulation in volume 7? 
The rates are set forth on page 371. 

Presiding Examiner: And, if you know, Mr. Ransom? 
They haven't offered this witness on direct except to what 
he testified originally, which is the way they were filed. 
Counsel has said that they are relying on— 

Mr. Meier: Yes, T understand that. I am trying to get 
this thing nailed down so I know from what base T am 


gomg. 
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Presiding Examiner: Yes, but you are asking him, and I 
qualified it: [fhe knows. Some things apparently he wasn’t 
consulted about, as he testified, 
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Mr. Shannon: Well, Mr. Examiner, maybe I ean help 
counsel here. The stipulation as we all know, and this record 
shows, supplemental stipulation, so far as American Louisi- 
ana is concerned, is the strict application of the Seaboard 
formula, and there has been no controversy in here that I 
know of about the design of the rates on American Louisi- 
ana 

The controversy has all been on the design of the rates of 
Michigan Wisconsin in RP60-9. 

We are to answer you specifically, Mr. Meier, our pro- 
posal is, as far as American Louisiana is concerned, is as 
set forth in the supplemental stipulation, which as I under- 
stand it is not controverted by anybody. 

Mr. Meier: Mr. Examiner, as these proceedings have 
gone forward, the Staff Counsel has, at least once to my 
knowledge, and I think twice, reserved the position of the 
Staff as to the form of rate as to American Louisiana. Both 
Exhibit 8 and the supplemental stipulation show a CD rate 
for American Louisiana. One of the issues which still is in 
this proceeding is whether a two-part rate should be per- 
mitted for American Louisiana. 

Presiding Examiner: Would this be the first time for 
them? 

Mr. Meier: This is the first time that American Louisiana 
has had a two-part rate tested; yes, sir. 


1225 


Presiding Examiner: Michigan Wisconsin has had a two- 
part rate earlier? 

Mr. Jerome McGrath: Since 1960 it has been in effect. 

Mr. Meier: March, 1960. 

Presiding Examiner: I am glad to have something about 
American Louisiana because it seems to me from the earlier 
hearings that there was no controversy whatsoever relating 
to the November stipulation insofar as it related to Ameri- 
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can Louisiana. Everybody seemed to sort of take that 
as 

Mr. Meier: We have some real questions about American 
Louisiana, sir. 

Presiding Examiner: You do? 

Mr. Meier: And if Your Honor will recollect Staff coun- 
sel was very careful, so that there would be no doubt about 
the position of Staff in this matter, drafted and served upon 
all parties a supplemental statement to the memorandum 
bricf of the Commission’s Staff on the stipulation and agree- 
ment and this went entirely to that point. I am now going 
one step further and am asking what rate are we talking 
about now? Are we talking about the one which is in Ex- 
hibit S or are we talking about the one which is in the sup- 
plemental stipulation which is in Volume 7? Which one do 
you intend that your testimony will support? 

The Witness: The original testimony was directed more 
in support of the rates set forth in Exhibit 8, but T believe 
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the same testimony will support the rate in the stipulation 
because of the special conditions on the American Louisiana 
System. 


By. Mr. Meier: 


Q. Mr. Ransom, do you have copies of Volumes 2 and 3 
of the transcripts before you? A. I do. 

Q. In Volume 2, beginning at the bottom of page 163, you 
were setting forth certain aspects as to rate levels of pipe- 
line companies, and I presume at this particular point you 
were talking in generalities, that this would apply to both 
American Louisiana and to Michigan Wisconsin, is that 
correct? A. That is correct. I am talking here about the 
principles of two-part rates and it would apply to American 
Louisiana as well as to Michigan Wisconsin. 

Q. Now, you would agree, would you not, that each classi- 
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fication of service should bear its proportionate share of 
a company’s total cost of service? You would agree with 
that, would you not? <A. I would agree with that. The 
only question, of course, as raised by your question is: 
What is the proper proportion? 

Q. Yes, I understand that. A. All right. 


1227 

Q. We are starting a mile wide and we will be coming 
down to a two-lane highway, I hope, before very long. 
A. All right. 

Q. To narrow that a little bit further, you would agree, 
would you not, that the demand component of a two-part 
rate and the commodity component of that two-part rate 
should each bear their proportionate share of a company’s 
cost of service allocated to the service covered by that 
two-part rate? A. I would. 

Q. Now, if you refer specifically to page 164 of the 
transcript and specifically to line 11, you had some ques- 
tions directed to you by Mr. McGrath as to the term ‘100 
percent of capacity.’’ 

Are you there talking about 100 percent of transmission 
capacity? A. Yes, that is what it relates to. Because, as I 
explained talking to Mr. McGrath, the storage system per- 
mits the company to deliver additional volumes. This re- 
mark on page 164 relates to transmission system capacity. 

Q. Mr. Ransom, would you have any knowledge of the 
ratio of deliverability to transmission capacity of the 
Michigan Wisconsin System? A. I will have to ask you 
about the meaning of the term ‘‘deliverability.’? Do you 
mean deliverability to 
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customers? 
Q. Yes, sir. A. That I think I referred to is about two 
to one. The peak day delivery to customers is approxi- 
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mately two times the capacity of the transmission system. 

Q. Now, we have that now on a daily basis, you are 
talking about this on a daily basis? A. That is right. 

Q. Now what about on an annual basis? A. On the 
Michigan Wisconsin System the deliveries to customers 
come very close to the annual capacity of the transmis- 
sion system, These are subject to weather fluctuations 
and other variations in operations but, as a general rule, 
the transmission system operates throughout the year at 
100 percent of capacity. 

Q. And would you explain on the record, please, how you 
get gas into a storage field? A. The gas is delivered and 
injected into a storage field beginning generally in the 
spring of each year, following the period of high demand 
of the winter, and this storage field, in the case of Michigan 
Wisconsin Pipe Line Company’s system is a gas field which 
had previously been depleted. The gas is delivered to the 
wells, the injection wells in the storage field at pressures 
higher than the reservoir pressure in the field, so the gas 
flows into the storage 

1229 
reservoir, The extent to which compression of the gas is 
required to get high enough pressure depends upon the 
actual pressure conditions from day to day. 

Q. You have answered my question as it relates to the 
physical operation of the facilities of Michigan Wisconsin. 
Now I would ask you that question as it relates to the 
placing of gas in storage? Now the question I am asking 
is this: If the deliveries to the customers of Michigan 
Wisconsin are at 100 percent of the annual capacity, how 
can gas be put into the storage field? How is there any 
gas available to go into the storage field? A. The require- 
ments of the customers of Michigan Wisconsin Pipe Line 
Company during some of the days in the spring period and 
during practically all of the days of the summer period 
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are less than the capacity of the transmission system. 
This difference between capacity of transmission system 
and customers’ requirements makes available a volume of 
gas which can be diverted to the storage fields. And 
such gas Is diverted to storage fields until the reservoirs 
in the fields are filled. 

Presiding Examiner: Does that actually happen, do they 
ever get filled? 

The Witness: Yes. 


1230 

Presiding Examiner: When they get filled, what happens 
then? 

The Witness: In particular, this condition arises follow- 
ing an abnormally warm winter when the withdrawal of 
gas from the storage field was not as high as it would be 
in the cold winter. Therefore, it does not take very long 
to— 


Presiding Examiner: Fill it up again? 
The Witness: —fill it up again. 


* * * * ” 
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Mr. Shannon: Mr, Examiner, I don’t know whether there 
is going to be any rebuttal, and I don’t know whether Mr. 
McGrath has in mind introducing any rebuttal. 

Presiding Examiner: He has reserved his right. 

Mr. Jerome McGrath: I have reserved the right, Mr. 
Examiner, and J can’t honestly tell the Examiner at this 
moment whether I will or not. 

Mr. Shannon: But if he does not, and no one else has any 
rebuttal, it would seem to me that this record could be 
closed. I would be perfectly willing, and I would make this 
suggestion on the record to the Iowa companies, that they 
scriously consider, if they want to try out this zone idea, 
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and it can only operate prospectively, it can’t operate 
retroactively, I would be willing to have an understanding 
on the record in this particular spot, that in the future after 
they have made their studies they feel they want to raise 
this issue of zones, file an appropriate motion and ask that 
the matter be set down for hearing, and we will have a hear- 
ing on zones. 

But let us not have this thing tie us up in the mean- 
time. We can’t resolve it, they can’t prepare anything in a 
week or ten days, they can’t prepare anything in 30 days, as 
a practical matter. Then if we have that understanding, 
then all counsel would know that you are not dealing with 
the zone issue on this present record, and you could resolve 
these questions as to whether there is cross-examination of 
Mr. Nissel. 

We have one problem already left, Mr. Examiner, for the 
future, and that is this matter of the branch line policy 
which Michigan Gas & Electric Company has raised. The 
Commission dealt very practically with that, and said that 
that was a separable issue, and that it could be tried, but you 
could determine the rate matters without awaiting that in 
view of the urgeney of getting it settled. I see no reason 
why this zoning matter, assuming after they have gotten 
into this they still want to raise it, can’t be handled the same 
way. After all, the Federal Power Commission has con- 
tinuing 

1267 
jurisdiction over a company’s rates. If the Commission 
should find after a hearing that the system should be zoned, 
it will be zoned. I mean, it is just about that simple. And the 
only thing is that T don’t see anything to be accomplished 
by holding this case up when this thing came in as an after 
thought, after months of consideration of various alterna- 
tives by way of demand-commodity split. I think that I 
would like to inquire of Mr. Anderson, and Mr. Willis, 
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whether or not they wouldn’t agree that would be a practical 
program? Certainly you are going to need our cooperation 
if you are going to make any zone studies that are going to 
stand up, I ean tell you that, and I think any expert will tell 
you that, too. 

Mr. Meier: Mr. Examiner, Staff Counsel could support 
that. We would have no problems with that at all. We 
would know, then, what we are faced with here. 

Mr. Shannon: Right. 

Mr. Meier: And what we are faced with in the future. 
And we are not trying to mix the two. That is where my 
problem comes right now. If we could come to that under- 
standing, and perhaps have an understanding that that 
particular issue would be rolled into what we could now call 
phase two of this particular proceeding, it would solve prob- 
lems here. 

Mr. Willis: Mr. Examiner, in regard to this suggestion 
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of Mr. Shannon, I believe the Iowa companies would be in a 
position when the hearing resumes this afternoon to state 
their position concerning this suggestion. 

Mr. Shannon: That is very good. 


* ” * * 
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Ray J. Lynch 


was recalled as a witness, and, having been previously 
sworn was examined and testified as follows: 

Mr. Jerome McGrath: Ready, sir? 

Cross-Examination 
By Mr. Jerome McGrath: 

Q. Mr. Lynch, you are treasurer of Michigan Wisconsin 
Pipe Line Company and American Louisiana Pipe Line 
Company? A. Yes, sir. 
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Q. As treasurer, what are your duties? A. My duties 
relate directly to the regulatory and financial aspects of the 
two pipelines companies, in addition to responsibilities that 
relate to accounting matters, as such. 

Q. Well, when you say your duties involve regulatory 
matters, that is pretty broad. What do you mean, insofar 
as they concern regwatory financial matters? 


1333 
A. Financial and also rate matters, certificate matters, 
things of that nature. 

Q. Well, be a little more specific, Let us take the 
rate matters. Specifically, what are your duties as far as 
rate matters are concerned, as treasurer of the company, 
which IT understand is vour title. A. Well, going from 
the very beginning, I would have the direct responsibility 
for the preparation of the rate filing which, of course, 
would be pulled together in conjunction with our other 
company officers and counsel, and so on. But as far as the 
pulling together of that filing, and also participation in the 
decisions, and so on, that go into it, I am involved in that. 

When it comes to the presentation of the rate cases 
before the Commission in hearings, over the years I have 
been directly involved in that, generally speaking as a 
witness, Throughout these proceedings I have had par- 
ticipation in all of the conferences, both with the inter- 
venors and the Staff. 

J] think that perhaps sums up the rate side. 


* * * * i ” * 
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Q. Are you the official of Michigan Wisconsin and 


American Louisiana Pipe Line Company who negotiates 
the gas purchase contracts? A, No, sir. 
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Q. Who does that? A. Well, we have a gas supply de- 
partment who does that, or at least participates in all new 
contracts. Mr. Frank Thompson, our vice president, is 
involved in most of the gas supply acquisitions. 


* % * ” * * * * 
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Now, looking at page 112, commencing on line 6, you say, 
“With respect to space heating loads | can point out that 
during the 12 months ended August 31, 1961, space heat- 
ing sales on the American Natural Gas System totaled some 
20S billon ecubie feet or almost 62 pereent of the total 
system sales.’’ 

How did you arrive at that 20S billion cubie feet? A. T 
don’t understand the question, Mr. McGrath. 

Q. How did you arrive at the conclusion that 208 billion 
cubic feet represented space heating sales on the American 
Natural Gas System? A. Because that is what our records 
show. 

Q. For all of the distributors, you mean, supplying in- 
formation to your company? <A. Yes, sir. 

Q. Could you give us a breakdown as between com- 
ponents of the American Natural Gas System, that is 
Michigan Wisconsin Pipe Line Company and Michigan Con- 
solidated Gas Company? <A. Michigan Consolidated Gas 
Company, 145,704,906 Mef; Milwaukee Gas Light Company, 
24,477,246 Mef; all other companies as a group 37,702,893 
Mef. 

Q. When you say ‘‘all other companies’? that would 
include those both served by American Louisiana and 
Michigan 

1368 
Wisconsin? A. Yes, sir. 

Q. So the record will be clear, Mr. Lynch, those volumes 

which you gave us are annual volumes? A. That is correct. 


* * # * * * « * * * 
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Q. Turning to transcript page 424 you were asked a 
question as to what pereentage of the Michigan Wisconsin 
and American Louisiana sales were sold to affiliated dis- 
tribution companies, Michigan Consolidated and Milwaukee 
Gas, and what percentage was sold to the unaffiliated com- 
panies, and your answer was ‘‘On the Michigan Wisconsin 
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System roughly 65 percent goes to Michigan Consolidated 
and Milwuakee Gas Light; on the American Louisiana 
System roughly 75 percent goes to Michigan Consolidated.”’ 

How much of the American Louisiana gas that is sold 
to Michigan Wisconsin Pipe Line Company goes to Michi- 
gan Consolidated and Milwaukee Gas Light, do you know? 
A. Well, the American Louisiana gas that comes into the 
Michigan Wisconsin System is a part of our overall supply 
and, again, commingled with our total supply. So it would 
be just part of our total supply and the percentages I 
gave here apply to that gas as well as to all other gas, in 
total, 

Q. Well, when you say that American Louisiana System 
delivers 75 percent of its sales to Michigan Consolidated, 
does the balance or 25 percent inelude the sale of gas to 
Michigan Wisconsin? A. About one or two percent, a 
nominal percent of the total American Louisiana goes to 
down-line customers. I think the peak day is 12 or 15 mil- 
lion a day, something like that. The rest of the gas goes 
to Michigan Consolidated and Michigan Wisconsin, 74-plus 
pereent to Michigan Consolidated and 24 percent or there- 
abouts to Michigan Wisconsin. 

Q. Yes. Now taking the 24 percent that goes to Michigan 
Wisconsin, how much of that goes to Michigan Consolidated 
Gas Company ? 

1370 
A. Well, Michigan Consolidated gets roughly 37 or 8 per- 
cent of the Michigan Wisconsin total supply. So T suppose 
99 
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if you wanted to earmark each souree you could say 37 
percent or 38 percent. 

Q. 37 percent of the 24 percent? A. 38 percent, roughly, 
of the total Michigan Wisconsin supply, which includes 
the purchase by Michigan Wisconsin of the American 
Louisiana gas, is sold to Michigan Consolidated by Michi- 
gan Wisconsin, It is an integrated commingled supply 
picture, I am sure you can appreciate that, Mr. MeGrath. 

Q. Yes, I understand. A. I am not trying to evade the 
question. 

Q. Well, would you say that, as a matter of fact, more 
than 75 percent of the gas that is transported in the 
American Louisiana System ultimately ends up in the 
Michigan Consolidated System? A. Not necessarily, no. 

Q. Why not? A. Because I don’t feel that you can take 
any segment of our integrated supply and say that goes 
to one customer and some other supply goes to another 
customer. Now physically on any given day Consolidated 
could be getting a large portion of American Louisiana 
gas, some of our Wisconsin customers could be getting a 
large portion of 
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Canadian gas, somebody else, Madison, maybe, would be 
getting strictly Northern Natural gas, physically; but all 
that gas is part of our total system supply which enables 
us to sell out 1 billion, 400 million peak day gas. It is 
one ball of wax. 

Q. When you say that the system is an integrated system, 
do you mean that American Louisiana and Michigan Con- 
solidated Gas Company and Michigan Wisconsin and Mil- 
waukee Gas Light Company are physically tied together 
so that there is a balancing of gas throughout the system? 
A. Well, that definitely is integration, and in addition 
we have integration with all of our other customers, too. 

Q. You have testified, Mr. Lynch, that the storage eapa- 
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bilities of Michigan Wisconsin Pipe Line Company can 
accommodate on a year-in year-out basis approximately 
44 to 45 billion cubie feet, and I am looking at transeript 
page 429. Do you see that testimony? A. Yes. 

And that is correct, is it not? A. That is correct. 

Q. Are you there testifying as to the storage capabilities 
of those fields leased by Michigan Wisconsin from Michigan 
Consolidated Gas Company? <A. Yes. 
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Q. What are the storage capabilities of the fields op- 
erated by Michigan Consolidated Gas Company? A. I don’t 
know exactly, Mr. McGrath. They are something in the 
area of 50-plus billion eubie fect, I think. 

Q. When you say somewhat in excess of 50 billion, would 
you be a little more specific? A. Well, I really can’t, 
Mr. McGrath, I think it is somewhere in that neighbor- 
hood but I don’t know precisely. 

Q. The storage capabilities of Michigan Consolidated 
Gas Company play an integral role in your integrated 
system, do they not? 

Mr, Seder: I object. T don’t know what the question 
means, 

Mr. Jerome McGrath: The witness knows. I assume he 
can answer. 

Mr. Seder: I object, I don’t understand the question. 

Presiding Hxaminer: Let’s see if we can clarify it. 


By Mr. Jerome McGrath: 


Q. Well, the capabilities and the availability of storage 
on the Michigan Consolidated Gas Company System play 
an important role in the integrated operation of the Ameri- 
can Natural System, do they not? A. Well, certainly Con- 
solidated, being a member of the system, definitely utilizes 
those storage facilities in handling their total supplies, 
which includes, of course, 
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the supplies from the two pipelines here, the supplies from 
Panhandle Eastern; Consolidated definitely uses those 
facilities as a part of their overall operation, right. 

Q. Yes. 

In other words, in your integrated system the storage 
facilities of Michigan Consolidated play an important role? 

Mr. Seder: He answered the question as best he could. 
T still don’t understand what he means by an integrated 
system. If he means the relationship between the pipeline 
and Michigan Consolidated, I think he ought to say so. 

Mr. Jerome McGrath: We have already established, Mr. 
Examiner, I think several times on this record, the inte- 
erated system and the fact that it is physically integrated, 
the various components of the system. The witness just 
answered affirmatively to that question a few moments ago. 

Mr. Seder: Mr. Examiner, he also said that it was inte- 
grated physically with every other customer on the system. 
Michigan Consolidated buys gas under the same tariff, the 
same MDQ provisions, same ACQ provisions as every other 
customer. So I sce no basis for segregating out Michigan 
Consolidated because it happens to have storage of its own. 

Presiding Examiner: How important is that integrated 
system to you, Mr. MeGrath— 

Mr. Jerome McGrath: I think it is very important in 


1374 


your evaluation— 

Presiding Examiner: —that agreement is had by the 
witness that it is a part of the system, any storage that 
any subsidiary has, particularly that of Michigan Con- 
solidated, is important? 

Mr. McGrath: I think it is important, the integrated 
system concept is important, Mr. examiner, in the overall 
determination of the question of storage, use of storage, 
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whether or not the system, the integrated system, is making 

maximum utilization of storage to take care of the gas that 
might become available, as this witness has testified, in 
the event, for example, there is a warm winter or whether 
or not the maximum use of storage could not take ad- 
vantage of the swings in the contracts which were testified 
to a moment ago, all of which has a bearing on whether 
there should be a deviation from the Seaboard method of 
cost allocation in arriving at the rates of the pipeline com- 
panies. 

Mr. Seder: What he is suggesting, I gather, is that 
Michigan Consolidated can act as a reservoir for Michigan 
Wisconsin gas in the event of a warmer than normal winter 
and there is no basis in any agreement approved by this 
Commission or any agreement not approved by this Com- 
mission for any such suggestion. 

Mr. Shannon: Mr. Examiner, I would like to join in 
the objection and point out that while these companies are 
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integrated in the sense that the two pipeline companies 
and Michigan Consolidated Gas Company and Milwaukee 
are all owned by a common holding company, which is 
registered with the Securities and Exchange Commission, 
they are separate corporations. The two pipelines are 
Delaware corporations with their own bondholders. Both 
are regulated by the Federal Power Commission and only 
the Federal Power Commission. Milwaukee Gas Light 
Company is a local distributing company, a Wisconsin 
corporation, with regulation by the Wisconsin Commis- 
sion. Michigan Consolidated is a Michigan corporation, 
regulated by the Michigan Public Service Commission and 
only that Commission. It has its own rate base, its own 
rates and as far as storage is concerned, Michigan Wis- 
consin, the pipeline, operates four storage fields. The 
operation of those fields was the subject of certificate pro- 
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ceedings before the Federal Power Commission. We came 
in and got certificate authority to operate those four fields 
as part of the pipeline system for the benefit of all cus- 
tomers. Michigan Consolidated has Six Lakes Field, which 
is a part of its rate base subject to regulation under state 
law of Michigan by the Michigan Public Service Commis- 
sion. But that does not mean that you can completely 
ignore the separate corporate entities and the separate gov- 
ernmental jurisdictions. The Michigan Public Servce Com- 
mission wouldn’t permit Michigan Consolidated’s rate base 


1376 


to be used for the benefit of some customer in some other 
state. They are going to insist that those storage fields 
of Michigan Consolidated be operated for the benefit of 
the consumers served by Michigan Consolidated, just like 
Milwaukee Gas Light. 

Now here we are dealing with the form of rate, split 
between demand and commodity, on the Michigan Wis- 
consin System to all of its customers. Now it just so 
happens that Michigan Consolidated has storage. It may 
develop that some of our other customers may develop 
storage, I don’t know. There have been experiences in 
Illinois and elsewhere where they have developed storage. 
Now you can’t look at the peculiar situation of one com- 
pany in deciding a general question before this Commis- 
sion, namely, the split on the Michigan Wisconsin System 
which is subject to regulation here. 

Mr. Jerome McGrath: May I direct the Examiner’s 
attention to the testimony of this witness given commenc- 
ing on transcript page 423 of this record where the ques- 
tions is asked, ‘‘Mr. Lynch, is it a fair statement to say 
that the American Natural Gas Companies, the principal 
companies, that is, Michigan Wisconsin, American Lou- 
isiana, Michigan Consolidated and the Milwaukee Gas Light 
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Company, comprise an integrated transmission and dis- 
tribution system?”’ 
‘“Answer: That is a fair statement.’’ 
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Now, the purpose of my questioning is this, that the 
Examiner is being told, and the Commission, that they have 
need for a low commodity charge in order to dispose of 
gas in industrial plants, in electric generating stations for 
boiler fuel purposes; whereas, in fact, that gas could very 
well be stored by one of the integral parts of this system, 
namely, Michigan Consolidated Gas Company, if that gas 
is made available to it, rather than for the dumping under 
boilers of electric generating stations. 

And I think that for the purposes of this record we 
ought to be free to explore the storage potentials, the 
storage capabilities of Michigan Consolidated Gas Com- 
pany, which, as this witness has said, is an integral part of 
the transmission and distribution system comprising the 
American Natural Gas System. 

Presiding Examiner: This is more than that involved. 
There is a question of piercing the corporate veil, as Mr. 
Shannon suggests. 

Mr. Jerome McGrath: Well, it has been piereed so many 
times, Mr. Examiner, I don’t think that it really is— 

Mr. Seder: I think it is more than— 

Mr. Jerome McGrath: —it is a valid objection to the 
questions that are being posed here, because, if the gas 
ean be stored by Michigan Consolidated Gas Company, 
rather than to be sold under boilers of electric generating 
stations, 
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I think the Examiner ought to be informed of that fact. 
And that is what I am attempting to do. 

Presiding Examiner: And Michigan Consolidated forced 
to buy it? 


(1378) 


Mr. Jerome McGrath: I don’t say forced to buy it, but 
in dealing with rate design, I think that that is one of the 
important considerations. 

Presiding Examiner: Still between the companies they 
have to pay for it. 

Mr. Seder: Exactly. Under what sort of a rate sched- 
ule. There is no proposal here for— 

Presiding Examiner: They can’t give it to them for 
nothing. 

Mr. Spiegel: TI think there is a misapprehension. When 
Michigan Wisconsin puts gas into storage which is leased 
from Michigan Consolidated it is not selling the gas to 
Michigan Consolidated. I think that misapprenhension 
came up on the record yesterday. I think that is so. It 
is just as though the storage fields were owned by Michigan 
Wisconsin. It just happens that it is leased. 

Now, I think that one important consideration here, and 
I must add to the facts stated by Michigan Wisconsin’s 
counsel, that when we talk about Michigan Consolidated’s 
rate base there is also some unused storage fields, and I 
can’t imagine the Michigan Commission objecting to their 
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leasing those fields to Michigan Wisconsin, if Michigan Wis- 
consin is having so much trouble getting rid of gas. 

Mr. Shannon; The only point, Mr. Examiner, is this: 
Under this tariff—take a company, take Michigan Gas & 
Klectrie Company, Mr. Spiegel’s client, they are entitled 
to an MDQ and an annual contract quantity. The don’t 
happen to have storage, at least as far as I know they 
haven’t developed it, although they have been up in Michi- 
gan for many years, But suppose they did develop 
storage, and whether they develop storage, or not, they 
are entitled to purchase their annual volume. 

Now, the fact that Michigan Consolidated, at consider- 
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able expense, has developed storage, doesn’t mean that you 
tell Michigan Gas & Electric Company ‘‘No, you are not 
entitled to your volume, and we are going to take your 
volume away from you and give it to Michigan Consolidated 
because they can store it.’’ 

That company or any of these other companies are 
entitled to use their ACQ. And it so happens that only one 
company has storage. Therefore, you cannot ignore the 
problems of the other companies. 

Mr. Meier: Mr. Examiner, Staff Counsel thinks this is 
a perfectly proper question. We have here an operating 
integral system. The manner in which one subsidiary com- 
pany or one affiliated company operates its system so as 
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to affect in any way the operations of another affiliate, 
and the manner in which that gas is sold, is of vital con- 
cern in the matter in which cost is classified as to such 
gas is proper. Here we have two companies, one of whom 
owns the field, another one of whom leases the field, and 
I ask you so often ‘‘which hand is left and which hand 
is right.’? We have Michigan Wisconsin’s gas in Michigan 
Consolidated’s field, and we have a bookkeeping arrange- 
ment of gas going in and a bookkeeping arrangement of 
gas going out, and playing cards with the costs that are 
associated with it. 

Mr. Seder: I object to that. There is no such basis 
for any such statement. 

Mr. Shannon: You realize, Mr. Meier, that in 1949, 
1946, the leasing of the four fields by Michigan Wisconsin 
from Michigan Consolidated, the terms of payment, every 
provision of the lease arrangement was submitted to this 
Commission, public hearings were held, and the Federal 
Power Commission certificated, authorized specifically the 
leasing and operation by Michigan Wisconsin of the four 
fields in accordance with the lease agreement. 
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Mr. Meier: Yes, sir. 

Mr. Shannon: Which is specific. So that you do not 
have something here that is just an unregulated trans- 
action, that has all been approved. It has been operated 
on this basis now for 12, 14 years, pushing 15 years of 
operation. 
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There is nothing new about this. I think that—I don’t 
have any desire to shut off any inquiry here that Mr. 
McGrath wants to make, but I do not think that the fact 
that Michigan Consolidated has storage fields is deter- 
minative of what other customers on the pipeline can do 
with their ACQ. 

Mr. Jerome McGrath: I don’t think— 

Mr. Meier: That is not the question. 

Mr. Jerome McGrath: That is not the question, Mr. 
Examiner, and that does not go to the issue that I raised. 
Now, I think the question is perfectly proper. I think it 
is an issue, certainly, which we intend to argue in brief to 
the Examiner, and we hope convincingly, that a rate should 
not be established, such as that proposed by Michigan 
Wisconsin Pipe Line Company, which is an inducement 
to the dumping of gas for boiler fuel purposes where there 
is storage available that could be used. And I would call 
the Examiner’s attention to an order of the Commission 
in Transcontinental Gas Pipeline Corporation, in 9 FPC, 
I haven’t got the specific citation for you, but I can get it 
for you in the morning, where the Commission requiring 
the company to establish a rate with a higher commodity 
charge than that proposed, because it tended to discourage 
the seeking out of storage and dumping of gas for boiler 
fuel purposes. 
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Presiding Examiner: The returns are in from the Fourth 
Precinct, or something, are they? 

Mr. Willis: They are, Your Honor. We are prepared to 
state our position at this time. 


North Central and the other Iowa and Missouri distribu- 
tion customers of Michigan Wisconsin hereby agree to defer 
their request for a determination of the zoning issue in the 
present stage of the proceeding, provided that Michigan 
Wisconsin and American Louisiana agree to furnish by 
April 
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16, 1962, the data hereinafter requested, together with any 
other information reasonably required by the Iowa and 
Missouri group of customers, or their representatives, for a 


full evaluation of the zoning issue and, provided that the 
parties agree that there shall be a further hearing pursuant 
to Commission order in Docket No. RP60-9 for the purpose 
of receiving additional evidence by any parties on the zon- 
ing issue. 

The Iowa and Missouri customers also reserve their right 
to take whatever position they deem advisable in any briefs 
or oral arguments submitted in connection with the present 
phase of this proceeding. 
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Mr. Shannon: And let me get this clear. And if further 
hearing were held, and it were to be determined that there 
should be zones, that that determination would be made 
effective prospectively only. 

Mr. Willis: From the date of the adoption of the zone 
order. 
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Mr. Shannon: Right. That is understood. 

Mr. Willis: Yes. 

Mr. Shannon: I think I can state our position. It seems 
to me like this is a very constructive move by the Iowa and 
Missouri companies. 

Presiding Examiner: It seems so to the Examiner, too, 
may I say. 

Mr. Shannon: And I think it is the type of cooperation 
which I would very much appreciate, and I want to express 
on the record our appreciation of their coming forward 
with the suggestion. 
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Cross-Examination (Resumed) 
By Mr. Jerome McGrath: 


Q. The question was, Mr. Lynch, is it not a fact that 


in the integrated system, and I am referring there to the 
American Natural System, the storage facilities of Michi- 
gan Consolidated Gas Company play an important part? 
A. Well, I answered that question yesterday. 

Q. No, you didn’t quite answer it. I asked it several 
times. Would you mind answering it again today? A. 
Consolidated’s storage very definitely plays an important 
part in Consolidated’s operation. They utilize 
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those fields to handle their overall supply and market 
requirements the best way they know how, and those 
supply requirements include the supplies of these two pipe- 
line companies that are involved here, they include the 
supplies that they receive from Panhandle Eastern Pipe 
Line Company. 


* * * 
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Mr. Spiegel: Mr. Examiner, it seems to me that coun- 
sel for Michigan Wisconsin is making the thing sound much 
more complicated than it is. The fact of the matter is 
that Michigan Consolidated has storage which it is using 
and storage which it is not using, and the question here is— 

Mr. Seder: That is not true. 

Mr. Spiegel: And the question here is whether or not 
there is storage available in one affiliate which could be 
leased to this affiliate in order for this affiliate to take care 
of this overrun gas situation to which they refer. 

Now, if this witness has no knowledge of all that, then 
he has no basis for making some af the statements which 


1417 


he has made here in testimony. 

For example, you will recall when he talked about the 
disposition of the excess gas on a warm winter period, he 
didn’t distinguish between Michigan Wisconsin and Michi- 
gan Consolidated, he gave us a figure which covered all 
of the American Natural Gas System. And the only ques- 
tion that we are trying to get into here is if we take the 
warm weather excess of all of the American Natural Gas 
System, does all of the American Natural Gas System have 
storage into which that can be placed? The fact of the 
matter is, and I believe the record will show, if we develop 
it a little further, that there is considerably more storage 
available than that to which Mr. Lynch has so far referred. 


* * * * * * * * * * 
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Spiegel: When 60 or 70 percent of the capacity of the 
pipeline are going to affiliates it is a very large question 
whether the operation is one which shifts costs to the affili- 
ated customers or not. We are entitled to look into it. 
It is not a question of whether there are 30 customers, on 
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the one hand, or 20, on the other, the question is volumes. 
This witness has testified that the whole system is one 
integrated transmission and distribution system. If you 
want to withdraw that testimony and proceed on a different 
basis, that is all right. But that is the testimony of record. 

Now, if you want to go into what other distributors are 
doing as it affects rate design, that is your right. I think 
vou attempted to do it and withdrew some of your testi- 
mony. That is your right. 

At this point we are going into some aspect of Michi- 
gan Consolidated, not for the purpose of regulating Michi- 
gan Consolidated, but for the purpose of finding out what 
storage is available to Michigan Wisconsin. 


* * * * * * * . 
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Q. Is it not true that the storage fields which Michigan 
Consolidated and the Michigan Wisconsin System have, 
and that would include the Six Lakes field, the Austin, 
Goodwell, Reed City, Lincoln-Freeman, and whatever other 
new ficlds or additional fields there are in addition to 
that, have an operational, a working storage capacity in 
operation amounting to about 118 billion cubic feet an- 
nually? A. I think generally speaking, Mr. McGrath, that 
is correct. 
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Now, as I indicated to you these fields, as I understand 
it, are in various stages of being developed and I also 
testified that that Six Lakes field, in response to your ques- 
tions yesterday, that it was 50, I thought somewhere in 
the neighborhood of 50-plus billion feet. 

Q. Yes. A. Now you stack them all up and 118 billion 
cubic feet in total sounds to me to be about right. 

Q. Are the fields in operation? A. The fields that are 
operating and in various stages of being operated. 
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Q. Mr. Lynch, I show you an American Natural Gas 
Company annual report for 1960, and specifically I direct 
your attention to page 9 of that annual report, and the 
sentence reads on that page, ‘‘The fields in operation have 
a working storage capacity of approximately 118 billion 
cubic feet.’ Do you see that statement? A. Yes. 

Q. To your knowledge, is that a correct statement? <A. 
Yes. I believe Mr. Spiegel read the identical statement 
to me before. 

Q. Yes. A. With which I agreed. 

Q. Is it not a fact, Mr. Lynch, that Michigan Consoli- 
dated Gas Company has an interest in the Winfield field as 
a storage area? A. I think perhaps that is right, Mr. Me- 
Grath. 

Q. Would that also be true of the Coldwater Gas field? 
A. That is one I have not heard of. 

Q. The Bloomfield gas field? A. I am not familiar with 
that one. 

Q. Rolland, or whatever you call it? A. I am not fa- 
miliar specifically with each of those fields. 

Now, what I do know is that Consolidated is constantly 
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looking around for storage, there is just no question about 
that. Now, if they have a Bloomfield field, or are in the 
process of acquiring rights, or have the storage rights, 
they have it, but this is a dynamic situation, Mr. McGrath. 

Q. Yes. In other words, potentially, there is a consider- 
able amount of storage available to Michigan Consolidated 
Gas Company, and that Michigan Consolidated is, in fact, 
in the process of developing this potential? <A. Well, for 
that question, or more particularly my answer, to mean 
anything to that I think you also have to take into ac- 
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count that Consolidated’s markets are continuously grow- 
ing. 
* * * 
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Mr. Shannon: We still want to see the cases settled on 
the basis of the stipulation. It is just that simple, Mr. 
Anderson. We were agreeable to it before, and we still 
are. We want to get these cases wound up. 

Mr. Anderson: This brings up an extremely difficult 
problem for opposing counsel, Mr. Examiner, as to whether 
or not, in effect, the stipulation agreements now become 
their filing, their proposal, or whether or not the original 
filing is their proposal, and now they would like to see 
it another way but we are not going to change our basic 
position in the proceeding. 

Now, either they have a change in basic position or they 
don’t have a change in basic position, and I think we are 
entitled to know. 

Presiding Examiner: We are going to have still another 
one to worry about when the Staff brings in their witness 
in a couple of weeks. 

Mr. Anderson: That is in no way responsive to the 
problem that I just mentioned, Mr. Examiner. T would like 
to pursue this a bit further, Mr. Examiner, on this one point 
that I just mentioned. 


By Mr. Anderson: 
Q. Mr. Lynch, is it your position that all the testimony 
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that you have given in this proceeding is now directed to 
the support of the stipulation rates, in the stipulation agree- 
ments? <A. I think, Mr. Anderson, all of the testimony I 
have given will be appropriate under either sct of rates. 
Now, you referred specifically to this— 
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Q. Mr. Lynch, would you just answer my question, 
whether or not you now propose this to apply to the stip- 
ulation agreements? 

Presiding Examiner: His testimony will speak for itself, 
Mr. Anderson. I don’t know that we add a thing when he 
says what it is directed to. If I think it supports one thing 
rather than another, I will use it that way. I am sure that 
Mr. Spiegel will, in writing a brief, he will use it which- 
ever way it supports. 

Mr. Spiegel: I am thinking about moving to strike it, 
if this witness merely testifies to what counsel tells him, 
T am not sure we have a witness who has any probative 
information whatsoever. 

Mr. Shannon: He hasn’t said that. He said the position 
of the company will be stated by counsel. 

Mr. Anderson: Not by Mr. Lynch as a policy witness 
of the company? 

Mr. Shannon: He says his statements would be consist- 
ent with that of counsel. He was asked whether or not his 
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position was the same as I stated the position of the sys- 
tem, and he said his position follows that as stated by 
counsel. We couldn’t have a situation where we had a 
different view. 

Mr. Anderson: Mr. Shannon, is Mr. Lynch the policy 
witness of Michigan Wisconsin in this proceeding? 

Mr. Shannon: He is the only officer of the company we 
have put on. 

Mr. Anderson: Would you answer my question, it is a 
simple one, is this the poliey witness? 

Mr. Shannon: To the extent—I don’t know whether 
there is any policy involved. It seems to me that we have 
made our position very clear. 

Mr. Anderson: Mr. Examiner, we have yet to know in 
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this proceeding and have a statement by counsel as to what 
their formal position is in this proceeding. They file one 
set of rates, half way through they said, well, now, we have 
got an agreement so we are going to go along on the stipu- 
lation agreements. The stipulation is rejected by the Com- 
mission. We come back and they say we still want to go 
along with the counsel. But we have yet to know whether 
their position formally in this proceeding is in support of 
the stipulation agreements or the filed agreements. I 
think counsel are entitled to know. 

Mr. Shannon: I have stated our position. I said our 
solution of these cases is to dispose of them in accordance 
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with the supplemental stipulation. On the other hand, the 
testimony that has been presented supported the rates as 
filed. 

Now, as to what decision is going to be made here, since 
this is, as I understood the Commission’s order remand- 
ing it, it is to be decided in the ordinary course, that it is 
up to the Examiner and the Commission as to which of 
these alternatives is to be adopted. 

Now, we don’t make the decision. We submit evidence 
and we submit proposals, and the Examiner and the Com- 
mission decide it. 


* * * 


By Mr. Meier: 
1495 


Q. On American Louisiana you are taking your full 
99,000? A. Right. 
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Presiding Examiner: Has Michigan Wisconsin committed 
itself to take any additional gas that American Louisiana 
proposes to attach in Docket CP62-141, which is apparently 
a non-contested case involving facilities in areas of pre- 
vious gas takes? 

The Witness: I don’t know, is that the Holly Ridge? 

Mr. Shannon: I think that is a budget application. 

Presiding Examiner:I don’t know anything about it 
except what is in the release here. 

Mr. Shannon: I believe that is a budget application, isn’t 
it? 

The Witness: Yes, sir. 

Presiding Examiner: We might let the Reporter copy in 
that part of the release that is rung there and then my 
question may make some sense. 


(The material referred to is as follows:) 


American Louisiana (CP62-141) proposes to construct 
field facilities from time to time during the 12-month period 
beginning March 1, 1962. The facilities would have a total 
cost not in excess of $3,000,000, with the cost of any single 
project limited to $500,000. The facilities would be used 
to enable American Louisiana to take into its main trans- 
mission system new supplies of natural gas which 
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would be purchased from producers in the general area of 
its existing pipeline system. 


The Witness: That is a budget type application and 
there is no additional sales tied to that. 

Presiding Examiner: It will be 100 percent for Michigan 
Wisconsin and not for other customers of American Louisi- 
ana along the way? That is what I was really getting at. 
Or is that determined as yet? 
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The Witness: No. What this would involve would be 
an authority granted by the Commission under which 
American Louisiana could spend up to $500,000 on little 
laterals to attach nominal gas supplies— 

Presiding Examiner: That are already certificated you 
mean? 

The Witness: In the general area, yes. 

Presiding Examiner: I mean, is this additional gas sup- 
ply or is it part of the same supply that they already 
have? 

The Witness: To the extent we tied into additional 
wells under this authority it would be additional gas in the 
American Louisiana System, that is right. 

Mr. Shannon: With no expansion of pipeline capacity? 

The Witness: That is what I meant before. 

Presiding Examiner: That is what I really wanted to 
get at. 


i * ” * 


1548 
Ray J. Lynch 


resumed the witness stand, and was examined and testified 
as follows: 


Cross-Examination (Resumed) 


* * . * * 


1549 
The other question related to the load factor purchase 
by Michigan Wisconsin from American Louisiana. Dur- 
ing this same period that was a 99.4 percent load factor. 


* * * * ” ” ” 


Prepared Direct Testimony of W. S. Chin 
Q. State your name and place of residence, please? A. 
My name is W. 8S. Chin and I reside in Chevy Chase, 
Maryland. 
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Q. By whom are you employed and in what capacity? A. 
I am employed by the Federal Power Commission, Wash- 
ington, D. C., in the Bureau of Natural Gas as a Super- 
vising General Engineer, 


‘ #% * * 
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Q. What is the nature of your testimony in these pro- 
ceedings? A. My testimony in these proceedings will be 
Jimited to the proper method of classifying underground 
storage costs between demand and commodity components 
for the purposes of cost allocation. Cost allocation as that 
term is usually understood, which means an allocation of 
costs between jurisdictional and non-jurisdictional eus- 
tomers or between classes of service, is not an issue in this 
case because all the sales of Michigan Wisconsin are jnris- 
dictional and the total cost of service has been agreed upon 
by all parties. The purpose of classifying all system costs 
between demand and commodity components is for the use 
of the rate design witness as a guide or a point of de- 
parture in his rate making process. This procedure was 
not necessary when Michigan Wisconsin had 


1737 
a straight commodity rate before converting to the present 
demand-commodity form of rate. 

Q. What method or principle do you consider to be 
proper for classifying underground storage costs between 
the demand and commodity components? A. I consider 
the method or principle enunciated by the Comnission in 
its Atlantic Seaboard case (11 FPC 43) and among others 
with respect to the classification of transmission costs bhe- 
tween demand and commodity components to be applicable 
in classifving underground storage costs. 

Q. Please explain your reasons, <A. The necessity of 
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capital expenditures in or leasing storage facilities is just 
another means of a pipeline company to improve 


(End of Page 3) 


services to the customers which it serves. Most pipeline 
companies, Michigan Wisconsin is one, started with a sys- 
tem of pipelines and compressor station horsepower re- 
quirements designed at certain capacity to meet the de- 
liveries of gas required by the customers. As the custo- 
mer requirements increase, a pipeline company ean mect 
such an increase by additional horsepower requirements 
at compressor stations, partial or complete looping of cer- 
tain lines, or providing underground storage facilities. 
These means are used to provide necessary capacity to 
meet customers demand. 


1738 

Q. Are the operations of Michigan Wisconsin’s storage 
facilities for peak purposes only? A. No. One of the pur- 
poses for the storage facilities is to provide deliveries of 
gas to meet peak day requirements. Another purpose is the 
flexibility of operations. In order to utilize this flexibility 
of operations the gas not in demand is being delivered to 
storage in summer months for delivery in winter months 
when demand is at the greatest. The operation of the 
storage facilities is a continuous process and is coordi- 
nated with the pipeline operation for the benefit of all 
Michigan Wisconsin’s customers. And the costs for op- 
erating such facilities are incurred daily, monthly and 
annually, 


* * 
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1744 
Prepared Direct Testimony of Herbert Hertz 


Q. Will you state your name and address? A. My name is 
Herbert Hertz. I live in Silver Spring, Maryland. 

Q. Are you employed by the Federal Power Commission? 
A. Tam. 

Q. In what capacity? A. I am employed as a Public 
Utilities Specialist in the Bureau of Natural Gas. 

Q. Please give your educational background. A. I was 
graduated from high school in 1928, and then attended New 
York University School of Commerce at night for four 
years. T received a Certificate of Proficiency in Accounting 
from that university in 1934. 

Q. Please state your experience sinee graduation. A. 
From 1927 to 1942 Iwas employed by the Consolidated Edi- 
son Company of New York. I held various positions in the 
sales department of that company. My duties included 
collection of data relating to load growth, explaining the 
company’s rates to customers; determining requirements of 
commercial and industrial customers; and other sales pro- 
motion work. 

From 1942 to 1943 T was employed by the War Production 
Board as an Assistant Industrial Specialist. I assisted in 
formulating programs and reviewing inventory proposals 
of electric, gas and water utilities and determining their 
effect 
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upon the civilian economy. 
(End of Page 1) 


In April of 1943 I joined the staff of the Federal Power 
Commission in whose employment I have remained since 
that time. 

Q. Please describe your duties with the Federal Power 
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Commission. A. I was employed first as an Assistant Rate 
Investigator and am at present a Public Utilities Specialist 
in the Bureau of Natural Gas. My duties until May of 1945 
involved analysis of War Power Contracts. Since 1945 I 
have worked primarily on natural gas rates, tariffs and 
contracts. 

I assisted in the analysis of contracts and compilation of 
data in proceedings involving Safe Harbor Water Power 
Corporation at Docket No. IT-5914; rendered technical as- 
sistance to staff counsel in rate proceedings involving Texas 
Gas Transmission Corporation at Docket No. G-2017, ct al., 
and Montana-Dakota Utilities Company at Docket No. G- 
2216, et al. 

I testified on rate matters in rate proceedings involving 
Natural Gas Pipeline Company of America at Docket No. 
G-3123, Olin Gas Transmission Corporation at Docket No. 
G-17512, and Alabama-Tennessee Natural Gas Company at 
Docket No. G-5471, et al. Ihave immediate supervision over 


a group of employees engaged in the analysis of contracts, 
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rate schedules, and tariffs filed by natural gas companies 
for the sale or transportation of natural gas in interstate 
commerce. There are approximately 1,000 such filings made 
each year. 


(End of Page 2) 


I prepare or supervise the preparation of memoranda and 
recommendations to the Commission with respect to such 
filings, as to their adequacy and acceptability. These duties 
involve the study and analysis of the natural gas company’s 
cost of service when submitted in support of proposed rates 
and the relationship of such costs to revenues under exist- 
ing and proposed rates; also the study and analysis of rates, 
tariffs and contracts, and the reporting to the Commission 
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on their application with respect to services rendered; their 
reasonableness and discriminatory aspects, if any. 

As a part of this work, I have analyzed many rate 
schedules and tariffs; have designed rates for use in formal 
gas rate proceedings; and have assisted in the design of 
new ones pursuant to Section 154.25 of the Commission’s 
Regulations Under The Natural Gas Act. 

Q. Have you examined the proposed tariff of American 
Louisiana Pipe Line Company which is under review in 
these proceedings? A. T have. 

Q. The question of the propriety of American Louisiana 
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converting from the cost of service type tariff preseribed in 
Docket No. G-12414 to a demand-commodity type rate is a 
matter which may be subject to argument. However, in the 
event it is decided that it is appropriate for American 
Louisiana to convert to a demand-commodity form of rate 
for its large volume sales, do you have any comments or 


suggestions with respect to the tariff as proposed by Ameri- 
‘can Louisiana? 


(End of Page 3) 


A. It is my understanding that the Commission’s order 
issued October 20, 1961, disposes of the rate level issues in 
Docket No. G-1$419 in the manner set forth therein except 
insofar as the form and level of rates for large volume sales 
for the future is concerned. 

Q. Do you have any comments or suggestions with re- 
spect to the form of rate for the future? A. No, I do not. 

Q. If the Commission finds that a demand-commodity 
form of rate for the future is proper for American Louisi- 
ana, do you have any suggestions as to the level of such 
rate? A, If a demand-commodity form of rate is found 
proper for America Louisiana, I would recommend that for 
the future the rate schedule for large volume sales provide 
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a demand component of $2.325 per Mef and a commodity 
component of 30.1¢ per Mef. I would recommend that the 
level of rate of 43¢ per Mef for the development period now 
specified in that 


1748 


rate schedule be retained, and I would recommend that a 
separate rate schedule for overrun gas be established and 
that such rate schedule provide a rate level of 30.1¢ per Mef. 
Further, I recommend that the company’s small general 
service Rate Schedule SGS-1 provide a rate level of 45¢ per 
Mef from January 1, 1961. 

Q. I now show you Exhibit No. 21, consisting of 6 pages, 
and ask whether this exhibit was prepared by you or under 
your supervision. A. It was. 


(End of Page 4) 


Q. Will you please describe this exhibit? A. This exhibit 
comprises the tariff changes which American Louisiana 


should make if the Commission finds that a demand-com- 
modity type rate is proper for the company’s large volume 
and overrun sales for the future. 

Q. If the Commission should find that a demand-com- 
modity form of rate for American Louisiana’s large volume 
sales is not proper, but that a cost of service form of rate 
schedule were proper, would you recommend that Rate 
Schedule CS-1 as contained in American Louisiana’s FPC 
Gas Tariff, Original Volume No. 1, be reinstated? A. No. 
Certain provisions contained in the tariff sheets comprising 
Rate Schedule CS-1 would, of necessity, have to be revised 
to comply with the Commission’s currently 
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effective Regulations and certain other provisions would 
also appear to require modification. I would recommend 
that American Louisiana be requircd to file a cost of service 
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form of rate schedule satisfactory to the Commission as a 
part of its FPC Gas Tariff, First Revised Volume No, 1. 

Q. Turning now to the proceedings involving Michigan 
Wisconsin Pipe Line Company, do you have any comments, 
suggestions or recommendations as to the rates to be 
charged by Michigan Wisconsin in Docket Nos, G-12292, 
G-17512 and RPG60-9? A. It is my understanding that the 
Commission’s order issued October 20, 1961, disposes of the 
rate level issues in Docket Nos. G-12292 and G-17512 in the 
manner there sect forth. However, that order leaves unre- 
solved the rate level issue in Docket No. RP60-9. 


(End of Page 5) 


Q. Do you have any comments, suggestions or recom- 
mendations as to the rate level to be established in Docket 
No. RP6O-9? A. Yes. On the basis of a strict application of 
the “Atlantic Seaboard” formula, the level of rates which 
Michigan Wisconsin should charge for the period from Oc- 
tober 7, 1960 to August 31, 1961 for sales under its Rate 
Schedule ACQ-1 would provide a demand component of 
$2.70 per Mef and a commodity component of 29.29¢ per 
Mef. For the period 

1750 


commencing September 1, 1961 and continuing into the 
future the rate for sales under Rate Schedule ACQ-1 would 
provide a demand component of $2.65 per Mef and a com- 
modity component of 29.67¢ per Mef. The level of rate for 
sales of overrun gas under Rate Schedule OS-1 from Octo- 
ber 7, 1960 and continuing into the future would be 35.0¢ 
per Mef. I believe that such rate levels would be proper 
for Michigan Wisconsin. However, Michigan Wisconsin’s 
present rates reflect a “tilt” of about 30% to demand and I 
believe that to reduce this “tilt” to zero in one step would be 
too drastic a change. The rate levels set out in the Supple- 
mental Stipulation and Agreement dated November 8, 1961 


247 


(1750) 


and the Second Supplemental Stipulation and Agreement 
dated December 1, 1961 reduce this tilt to about 12%, and I 
believe that such rate levels would be more reasonable at 
this time. I therefore recommend that Michigan Wiscon- 
sin’s Rate Schedule ACQ-1 contain a demand component of 
$3.05 per Mef and a commodity component of 27.85¢ per 
Mef with a development rate level of 45¢ per Mef. Rate 
Schedule SGS-1 should provide 


(End of Page 6) 


a level of 45¢ per Mef and should be available to customers 
having a contract demand of not more than 6,000 Mcf. Rate 
Schedule OS-1 should provide a level of 30¢ per Mef for all 
gas delivered in excess of the Contract Demand as that term 
has been redefined in Rate Schedule ACQ-1, as set out in an 
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exhibit which I am sponsoring in these proceedings. Such 


term has been redefined in Rate Schedule ACQ-1 to limit the 
Contract Demand to the Billing Demand in effect for each 
month. All such rates should be made effective as of October 
7, 1960 and should continue into the future. In this connee- 
tion it appears that Michigan Wisconsin’s rates effective 
during the year ended August 31, 1961 resulted in revenues 
in excess of costs for that pericd. Application of the rates 
which I recommend would result in the customers of Michi- 
gan Wisconsin receiving refunds for the period from Octo- 
ber 7, 1960 through August 31, 1961 of approximately 
$750,000. Such refunds are contemplated by the Second 
Supplemental Stimpulation and Agreement. 

Q. I now show you Exhibit No. 22 consisting of 6 pages 
and ask whether this exhibit was prepared by you or under 
your supervision. A. It was. 

Q. Will you please describe this exhibit? A. This exhibit 
comprises the tariff changes which Michigan Wisconsin 
should make to reflect the rates which I recommend. 
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Q. Does this complete your testimony, Mr. Hertz? A, 
Yes, it does. 


2134 


* ae 


Whereupon, 
Herbert Hertz 


resumed the witness stand, and was examined and testified 
as follows: 


Cross-Examination (Resumed) 


« * « * 


2180 
By Mr. Anderson: 

Q. Mr. Hertz, would you please explain why the rates 
that you propose for American Louisiana are different than 
those shown on page 2 of Exhibit 19 presented by Mr. Craig 
as to demand and commodity charges? A. This is strictly 
a question of rounding off the rate, primarily to avoid hav- 
ing a commodity charge which has three decimal places 
heyond the cents, that is, 30.268 cents, which T have rounded 
out to 30.1 cents. And to the extent that that reduces the 
commodity revenues, the demand 
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revenues have to be raised by approximately the same 
amount. Consequently, your 2.269 indicated rate becomes 
49 B95 


Poedaed. 

Presiding Examiner: It becomes what? 

The Witness: $2.3214. 

The cost of service, as indicated in Exhibit 19, is $65,654,- 
912 and by applying the rates which I propose here to the 
volumes of gas sold would produce revenues of $55,675,597 
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which is as close as you can come to the total cost of service 
after designing what I consider to be a proper rate. 


” * * * * * + 
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Mr. Shannon: I take it, Mr. Examiner, under that last 
Commission order that any further hearings in connection 
with the second phase would be pursuant to some motion 
or direction. In other words, what I have in mind is the 
branch line policy question. We are diligently working on 
compliance with the subpoena. I assume that after Mich- 
igan Gas & Electric Company had had an opportunity to 
study that— 

Presiding Examiner: Your time has been extended to 
March 5th. 

Mr. Shannon: That is right. 

Presiding Examiner: And Mareh 5th you will file a brief 
in this case. That will keep Mr. Spiegel busy for a little 
while. 

Mr. Shannon: He will probably want to take a look at 
that material. Anyway, as far as we are concerned, we 
don’t 
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want anything in the tariff. If he wants to devise a for- 
mula, it is his idea. When he gets around to it and thinks 
he has something—he is the one that makes the next move. 

Presiding IXxaminer: The question of rate of return is 
also not before me yet. 

Mr. Shannon: That is correct. 

Presiding Examiner: Until the Commission has acted on 
that, there is nothing I could use. 

Mr. Spiegel: I say the ease is still open for the branch 
line policy hearings. Whether it requires a motion or not, 
I am not talking about at this point. 

Mr. Shannon: My point is— 
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Presiding Examiner: I assume perhaps somebody does 
have to call that second phase to the Commission’s atten- 
tion. I am sure that the third phase, if any, that relating 
to the Iowa zoning will have to be raised with the Commis- 
sion by some affirmative motion or petition. 

Mr. Shannon: But I wanted to have clear on the record so 
that everybody would understand that Michigan Wisconsin 
Pipe Line Company is not proposing to put any formula in 
its tariff, it is opposed to any formula going into its tariff 
and, therefore, it is not going to make any motions to set 
down that matter for a second phase, because we are not 
proposing it. We also are not proposing any zones on our 
system, We are opposed to any zones on our system and 
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We are not going to make any motions which will cause the 
zoning thing to go down for hearing. Let those who propose 
the zones and let those who propose the branch line formula 
he on notice that as far as we are concerned we will make no 
moves to have any hearings. It is up to those who want that 
to make whatever moves they want to get their hearings 
and not up to us. 

Presiding Examiner: Anything else to come before us? 

Mr. Meier: I might say, Mr. Examiner, that Staff counsel 
does have a duty and an obligation in this matter of keeping 
the ball bouncing on the floor. And Staff counsel can not 
permit an excessive amount of time to go by before calling 
to the attention of the Commission that this issue is open 
and that such and such a time has gone by. The ease should 
be disposed of and should he disposed of with as much dis- 
patch as is possible within the bounds of due process. We 
do know that the problem of zoning is a tough one. 

Presiding Examiner: You are not proposing to cast the 
first zone, then? 

Mr. Meier: I have no idea at this stage, T have no idea 
what the proposal is in so far as branch line concept that 
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Michigan Gas & Eleetrie proposes to put forth. That burden 
of making the first move is upon them and we will watch it, 
and, of course, if too much time goes by, it will be necessary 
to—it may be necessory for Staff counsel to draw to the 
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attention of the Commission that this issue is here, that 
the data has been served on such and such a date, et cetera. 
That is all I have. 
Presiding Examiner: The ease stands adjourned. 


(Whereupon, at 12:39 p.m., the hearing in the above- 
entitled matter was closed.) 


* ” ” * * 


2556 
PROCEEDINGS 


Chairman Swidler: Oral argument is now to be heard in 
the consolidated proceedings in the matters of American 
Louisiana Pipe Line Company, et al., Docket No. G-18419, 
ct al., pursuant to the Commission’s order issued January 
16, 1963. 


Thirteen requests for time for oral argument were filed 
with the Secretary. The Commission has found it necessary 
to reduce the time requested. You have been furnished a 
mimeographed sheet indicating the order in which the par- 
ties will appear and the allocation of time for presentation 
of argument. The Publie Service Commission of Wisconsin 
has informed the Commission that it now does not desire 
time for argument. I now hand a copy of this sheet to the 
reporter and ask that it be copied into the record at this 
point as though read. 
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OraL ARGUMENT IN THE ProceEpINGs 1x Docker Nos. 
G-18419 (American Lovistana) anp G-12292, G-17512 
AND RP60-9 (Micwican Wisconsty) 

Parties Intending to Participate Allocated 

(Minutes) 
1. American Louisiana Pipe Line Company and 
Michigan Wisconsin Pipe Line Company 45 
2. Towa Southern Utilities Co. 15 
3. North Central Public Service Co. 10 
4. Michigan Gas and Electrie Co. 20 
5. Fuels Research Council, Ince., et al. 15 
6. Wisconsin Fuel and Light Co. 
7. Wisconsin Natural Gas Co. ) 
Michigan Wisconsin Power Co. ) 
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Parties Intending to Participate Alloc 
(Cont’d.) (Ming 


8. Wisconsin Public Service Corporation 

9, Wisconsin Power and Light Co. 

10. Madison Gas and Electrie Co. 

11. County of Wayne, Michigan 5 
12. Staff of the Federal Power Commission 30 


165 
(2 hrs. 45 min.) 


Counsel shall state his name and the name of the party 
or parties he represents before commencing his argument. 
It is the desire of the Commission that repetitious argument 
be avoided. Respondents may reserve a portion of their 
time for rebuttal. Counsel for Respondents may proceed. 


Orat AnGuMENT oF Crrartes V. Suannon 


Mr. Shannon: May it please the Commission, my name is 
Charles Shannon and I am counsel for American Louisiana 
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Pipe Line Company and Michigan Wisconsin Pipe Line 
Company. I plan to use approximately 30 minutes of my 
time in my opening, and I would like to reserve the remain- 
ing fifteen minutes for rebuttal. 

The first point I would like to make is that the cost of 
service involved in these four dockets have been settled. 
Following a complete field audit by the Commission staff, 
all of the interested parties in these proceedings partici- 
pated in 
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conferences in June and July of 1961. As a result, the staff 
arrived at cost of service which were embodied in a stipula- 
tion dated July 12, 1961 and, following a hearing and pre- 
trial conferences, were approved by the Commission order 
of October 20, 1961 with certain reservation and modifica- 
tions not here material, with the rates of return and the 
design of the rates reserved for further consideration. 


Following further hearing briefs and oral argument. 
the Commission, by its Opinion No. 363 of last September, 
found and allowed a 6% rate of return for American 
Louisiana, and a 614% return for Michigan Wisconsin, 
which are the rates of return used in the stipulation. 

No applications for rehearing were filed, so that the costs 
of service, including the rates of return involved in these 
proceedings, are now final. 

Now, with respect to rate design, which is the remaining 
principal issue, we had further hearings, and in those hear- 
ings American Louisiana and Michigan Wisconsin agreed 
to and adopted the designed rates proposed by the staff 
which were acceptable to most of the parties and which 
were approved by the Examiner in his very able decision of 
September 27, which is now before the Commission. 

We did not file any exceptions to that decision, and the 
staff urges the Commission to adopt the Examiner’s ulti- 
mate findings and conclusions, although the staff takes 
exception 
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to certain statements in the decision which I will discuss. 

The many other parties, including the Michigan Public 
Service Commission, the Wisconsin Commission, the County 
of Wayne, Michigan and the City of Detroit, the Tlinois 
Commission, only four filed exceptions, and they take 
opposite positions. 

Michigan Gas and Electrie Company and the coal in- 
terests seck a higher commodity charge, and Iowa Southern 
Utilities Company and Northern Publi¢ Service Company a 
lower commodity charge for Michigan Wisconsin in its top 
docket, RP6O-9, than the net proposed by the staff, agreed 
to and adopted by Michigan Wisconsin and agreed to and at 
least concurred in by the other parties and approved by the 
I-xaminer. 

Michigan Gas and Electrie Company also advances two 
other contentions which are not urged by any other party. 
I will now discuss the issues which are now before the Com- 
mission in each of these four dockets. Taking up the first 
docket, which is American Louisiana, G-18419; this involves 
a demand commodity form of tariff of American Louisiana 
with demand and commodity charges at $3.61 and 27¢, which 
became effective as of November, 1959 and are now in effect. 
This filing superseded a cost of service form of rate which 
the Commission has prescribed for the initial operations of 
American Louisiana. Except for one contention which only 
Michigan Gas and Electric Company advances and which 
I will discuss, there are no remain- 
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ing issues in this first docket. The agreed-upon redesigned 
rates of American Louisiana for the future are straight 
Seaboard. With respect to the past, the original stipulation 
provided for refunds of approximately $2 million, plus 
interest, for the period from November 1, 1959, to December 
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31, 1960 and for further refunds based on interim rates to be 
filed and made effective as of January 1, 1961. 

Now, Michigan Gas and Electric Company stands alone in 
its contention that American Louisiana should be required 
to revert to a cost of service form of rate rather than con- 
tinuing the conventional contract demand form which has 
been in effect since November 1, 1959. 

This contention of Michigan Gas and Electric Company, 
which is not even a customer of American Louisiana, is dis- 
posed of in our brief and, we submit, was properly rejected 
in the Examiner's decision. 

Now, coming to the first two dockets of Michigan Wiscon- 
sin, which relate to the past, Docket G-12292 involves an 
increase from 35.75¢ to 3871%4¢ per Mef in the straight com- 
modity rate Michigan Wisconsin then had in effect. 

In Docket G-17512, the second docket, Michigan Wiscon- 
sin filed, and after hearing, the Commission by order of 
September 30, 1959, approved a demand commodity form of 
tariff for Michigan Wisconsin’s system. Under this tariff 
the maximum daily quantity, referred to as the MDQ, is 
nominated by the cus- 
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tomer for the contract year commencing September 1, and 
is sct forth in the service agreement. In order to assure the 
availability of gas for injection into Michigan Wisconsin 
storage fields from which it obtains over 600 million cubic 
feet on a peak day, the annual contract quantity or ACQ was 
originally limited to 160 times the MDQ, but with pipeline 
expansions this has since been inereased to 190 times the 
MDQ. 

Now, there are no remaining issues in these two Michigan 
Wisconsin dockets which involve a past period of approxi- 
mately 36 months. Under the original stipulation of July 
12, 1961, approved by the Commission’s order of October 21, 
1961, and with the 644% return found and allowed by the 
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Commission in its Opinion No. 363 for Michigan Wisconsin, 
the agreed-upon costs of service showed a deficiency of 
revenues in the 12 months ended August 31, 1958 and 
August 31, 1960, but excessive revenues of some $330,000 
in the 12 months ended August 31, 1959, which Michigan 
Wisconsin agreed to refund with interest. 

Coming now to the fourth and last docket, Michigan Wis- 
consin RP60-9, which is its top docket, this involves a rate 
increase which Michigan Wisconsin filed principally to 
recover the cost of purchasing and utilizing 158 million 
cubic fect per day of Canadian gas from Midwestern, which 
the Commission authorized in its Opinion No. 331 of Octo- 
ber 31, 1959. In accordance with its presentation in that 
certificate proceeding, which involved 
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additional facilities costing some $26 million, Michigan Wis- 
consin filed proposed demand and commodity charges of 
$3.50 and 26¢ and an overrun rate of 26¢ which became 


effective subject to refund as of October 7, 1960 and which 
are now in effect. 

Now, the principal issue in the top docket and the princi- 
pal issue before the Commission is the split between the 
demand and commodity charges. With the single exception 
of Michigan Gas and Electric Company, all of Michigan 
Wisconsin customers preferred the rates as filed, namely, 
$3.50 demand, 26¢ commodity, and 26¢ overrun. However, 
at the hearing Michigan Wisconsin agreed to and adopted 
the staff’s proposal of $3.05 demand, 27.85¢ commodity, and 
30¢ overrun, and these redesigned rates which have been 
approved in the Examiner’s decision are acceptable to all of 
the parties, including the Wisconsin Commission, the Michi- 
gan Commission, the County of Wayne, Michigan, except 
that Michigan Gas and Electrie Company and the coal in- 
terests seck a higher commodity charge of 29¢ and a still 
higher overrun rate of 33¢, while Iowa Southern and North 
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Central urge the rates as filed which include the lower com- 
modity charge and overrun rate of 26¢. 


* * ” * * 
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Commissioner Woodward: One last question. Explain 
to me for a moment your corporate setup. Who is Ameri- 
van Louisiana and Michigan Wisconsin, and who do you 
sell to and what per cent of your sales to your major cus- 
tomers? 

Mr. Shannon: American Natural Gas system is the top 
company and is a registered holding company under the 
Holding Company Act, having been approved by the SEC 
as an integrated company. 

Michigan Consolidated Gas Company— 

Commissioner Woodward: Where does American Lousi- 
ana serve? 

Mr. Shannon: If I may start at the distributors—Michi- 
gan Consolidated Gas Company is a wholly owned sub- 
sidiary of American Natural, the top company. Michigan 
Consolidated is regulated completely by the Michigan Com- 
mission and distributes gas in Detroit and Ann Arbor, 
Grand Rapids, and has interconnecting pipelines between 
those systems, 

Milwaukee Gas Light Company is a wholly owned sub- 
sidiary of the top company, distributes in Milwaukee and 
also in some 
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small towns of Wisconsin under regulation by the Wiscon- 
sin Commission. 

Michigan Wisconsin Pipe Line Company was organized 
by the American Natural system to provide natural gas 
to Michigan Consolidated and to the State of Wisconsin 
for the first time, including Milwaukee Gas Light Com- 
pany. It distributes and sells to Milwaukee, Michigan Con- 
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solidated in Michigan, and it also sells to Michigan Gas 
Utility and Michigan Gas Electric Company. In the 
State of Wisconsin it sells to Wisconsin Natural, Wis- 
consin Power and Light, Wisconsin Public Service Cor- 
poration. It serves a total of some 30 or more utility 
distribution companies, Iowa, Missouri, Illinois, Wisconsin 
and Michigan. 

Commissioner Ross: What pereentage of your load is to 
afliliates ? 

Mr. Shannon: I would say it is in the order of 60% of 
Milwaukee Gas Light and Michigan Consolidated, 

Commissioner Ross: Who are the pipelines now? 

Mr. Shannon: We buy gas, that is, Michigan Wisconsin 
buys gas from Midwestern, which is brought down by 
Canada, sold to Michigan Wisconsin, 158 million at Marsh- 
field, Wisconsin, in Northern Wisconsin and Northern Nat- 
ural Gas Company was recently authorized, and T will 
refer to that, to sell gas to Michigan Wisconsin at Janes- 
ville, Wisconsin. 

American Louisiana, to complete the picture, is also 
owned 
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by the top holding company, American Natural Gas Com- 
pany, and under regulation by this Commission operates a 
pipeline extending from Louisiana to Detroit, where it 
sells to Michigan Consolidated and has a line over to Bridg- 
man, Michigan in Western Michigan which it sells to 
Michigan Wisconsin Pipe Line. 


* * * * ™ * 
2577 
Oral Argument of Charles R. S. Anderson 
Mr. Anderson: My name is Charles R. 8. Anderson, and 
Tam Assistant General Counsel for Iowa Southern Utility 
Company of Centerville, Iowa. 
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In this proceeding there are approximately three rates 
which various parties claim are correct for Michigan Wis- 
consin. They are the rate Michigan Wisconsin filed, having 
a commodity charge of 26¢ per Mef, the arbitrary com- 
promise rate proposed by the staff and generally adopted 
by the Examiner, which has a 
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commodity charge of 27.85¢ per Mef, and the Seaboard 
formula rate having a commodity charge of from 28.57¢ to 
approximately 29.90¢ per Mef, depending upon who has the 
pencil and is doing the figuring. 
* * J * * * * * 
Towa Southern urges the Commission adoption of the rate 
as filed and supported by Michigan Wisconsin, which are 
the presently effective rates. 


2585 
Oral Argument of Ned Willis 

Mr. Willis: May it please the Commission, my name 1s 
Ned Willis, and I represent North Central Publie Service 
Company. 

North Central Publie Service purchases gas from Michi- 
gan Wisconsin for delivery in the Fort Madison, Iowa area. 
* * * * * 2 * La 

In this argument I will limit myself to discussing the over- 
run service and rate. We do support Iowa Southern in their 
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argument and also the argument of distributors who are 
opposed to equating contract demands with billing demands. 


* * * * * * 


(2591) 
2589 


Chairman Swidler: I am not clear either as to the ques- 
tion that Mr. Ross raised, which is just how a discrimina- 
tion in favor of affiliates would be accomplished. 

Mr. Willis: The discrimination is the pipeline company 
is in possession of the facts to know how much overrun is 
to be available, and they have those figures right at their 
finger tips, and they also have the extra deliveries from 
American Louisiana which provides a great amount of 
Michigan Consolidated service. 

Chairman Swidler: Don’t they sell on the same sched- 
ules 


2590 
to affiliates and non-affiliates alike? 
Mr. Willis: That is correct, but they have the additional 
souree of supply which Michigan Wisconsin customers 
don’t have. * * * 


* * 


2591 
Oral Argument of George Spiegel 


Mr. Spiegel: May it please the Commission, my name is 
George Spiegel and I represent Michigan Gas and Electric 
Company, which purchases all of its gas supply from Michi- 
gan Wisconsin Pipe Line Company. It resells this gas with- 
in the State of Michigan. My argument will be restricted to 
one issue, namely, whether there has been or can be justified 
on this record an increase in billing demand charges totaling 
$2 million per year, which the Commission allowed to be- 
come effective on September 1, 1961 in Michigan Wisconsin 
Docket No. RP60-9, but which when the Commission allowed 
it to become effective, the order stated specifically that it is 
allowed to be effective subject to further order of this Com- 
mission in this docket, and the 
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rates, the RP60-9 rates, the earlier filing had already been 
suspended and subjected to refund. 


” * * * * 


2602 
Oral Argument of Jerome J. McGrath 


Mr. McGrath: May it please the Commission, my name is 
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Jerome J. McGrath. I appear here on behalf of Fuels 
Research Council, the competing fuel intervenors in this 
proceeding. The issue before the Commission in these pro- 
ceedings is not new, certainly. As a matter of fact, rate 
design is probably the most reeurrent problem that the 
Commission has today in its pipeline rate work. 

Now, our concern in this case is mainly on the question of 
the manner in which the rates of Michigan Wisconsin Pipe 
Line Company will be designed and, of course, we bring 
into play the past rulings of the Commission, the so-called 
Seaboard formula, and has that formula has been modified 
from time to time. As Mr. Shannon states, there is little 
controversy on the American Louisiana Pipe Line rates, 
except to note that it is changing to a two-part rate from a 
straight flat rate or cost of service rate, and I will also re- 
mind the Commission that the rates designed for American 
Louisiana do follow Seaboard and you are dealing here now 
with another affiliate company whose operations are not too 
much different from the sister company. 

We believe that the rate-making principles enunciated 
by the Commission in the Atlantic Seaboard ease are the 
proper guide lines for the establishment of pipcline rate 
levels. 


(2620) 
2615 


* * * * 


Oral Argument of Glenn Bell 


Mr. Bell: May it please the Commission, my name is Glen 
3cll, Tam from Madison, Wisconsin, and [ am representing 
here Wisconsin Fuel and Light Company. 

I have only a few minutes allocated to me, and I intended 
to confine my argument solely to the staff proposal to 
equalize the contract demands and billing demands, but in 
light of questions that have just been put to the last speaker 
here, I do want to comment briefly on the rates. I represent 
what is a relatively small operating company in the State of 
Wisconsin, Wisconsin Fuel serves six, eight, possibly ten 
cities, towns, villages, in the State of Wisconsin. Part of 
them are on the Michigan shore, the shores of Lake Michi- 
gan, and part in central Wisconsin. We have in that area a 
rather highly 
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industrially developed situation. Manitowoc, where the 
company started serving, has a lot of industry. The same is 
true with Wausau. Consequently, rates are very important 
to our company, because we must serve this industry. This 
industry—we have to serve it. This industry brings pros- 
perity to these areas. This industry is very important to the 
State of Wisconsin and to the areas where we serve. 


* * © * * * * 
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Oral Argument of John Zimmerman 


Mr. Zimmerman: If the Commission please, my name is 
John Zimmerman, and I represent Wisconsin Natural Gas 
Company and Wisconsin Michigan Power Company. 

Wisconsin Natural Gas Company is the largest non- 
affiliate on the Michigan Wisconsin system. It has almost 
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90,000 customers, and I will urge two points in my argu- 
ment: first, that the rates found by the Examiner should be 
upheld; and second, that there be no equalization of the 
contract and billing demands. In other words, we seek 
affirmance of the Examiner’s decision. 

I think our companies are as interested as any companies 


In 
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having the lowest reasonable rate. Very frankly, we favored 
the filed rates of 26¢ commodity and $3.50 demand, but we 
went along on the 27.85¢ commodity rate to see if we could 
dispose of the case at that figure. Now, maybe to Mr. Me- 
Grath everything is one color, and that is coal black. I say 
that there are many shades, as this Commission has shown 
in its decisions regarding the Seaboard formula. The only 
customer of Michigan Wisconsin that sought a commodity 
rate higher than the 27.85¢ was Michigan Gas and Electric 
who put on no witnesses and produced no testimony. There 
is ample evidence in the record to support the 27.85¢ com- 
modity rate. Now, on this equalization or non-equalization 
matter, rather, we presently have a ratchet in the contract 
and also in the billing demands. 


*” * * * 


2624 
Oral Argument of Seymour Tabin 


Mr. Tabin: Gentlemen, my name is Seymour Tabin, and 
I represent Wisconsin Public Service Corporation. We are 
the second largest independent customer of the pipeline 
company, and on some days we are the largest. In 1962 to 
63 contract year our purchases, our contract obligation 
exceeds 40 million Mcf. The record shows that our agree- 
ment to the settlement was a reluctant one on this rate 
design issue. We agreed only for the sake of settlement and 
at the urging of the pipeline company. Since the matter 
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was not disposed of by settlement, we reexamined our posi- 
tion, and now we regard the settlement as appropriate and 
we take a firm position vigorously supporting 


2625 


the rates as originally filed, that is, the 26 and 26-cent com- 
modity and overrun rates. 


* cd * * 


2628 
Oral Argument of Eugene Gehl 


Mr. Gehl: If Your Honors please, my name is Eugene 
Gehl, and I appear for Wisconsin Power and Light Com- 
pany. Wisconsin Power and Light Company is the third 
largest nonaffiliated customer on the Michigan Wisconsin 
system. I propose to address myself to two issues in the 
case. The first issue is the one relative to the rate level. 
Wisconsin Power and Light Company supported and still 
prefers the initial rate 
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filing of the pipeline. However, during the course of the 
hearing and having in mind the interest in attempting to 
dispose of this case through negotiations and settlement, 
we agreed to the rates as set forth in the supplemental 
stipulation. We still adhere to our agreement to that stipu- 
lation. However, our personal preference is for the rates 
as initially filed. 


* * 


2632 
Oral Argument of Willard Stafford 


Mr. Stafford: If the Commission please, my name is Wil- 
lard Stafford, and I represent the Madison Gas and Electric 
Company, which serves Madison and its environs. We are 
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here supporting in its entirety the decision of the Presid- 
ing xaminer. We are, however, somewhat disturbed about 
the staff’s so-called 11th hour suggestion that the contract 
demand, that is, the per cent of contract demand between 
the months of June, July, August and September be re- 
duced from 75% to 50% to satisfy some concept, some prin- 
ciple of balance or equity which he testified to. Fortunately, 
we were here at that time, and I had with me Mr. Philbert, 
the President of our company, so we aren’t in a situation 
of Wisconsin Power and Light and the other distributors, 
unable at that time to counter with evidence, and we did go 
forth with our proof. 


* * * 


Oral Argument of David R. Kaplan 


Mr. Kaplan: May it please the Commission, my name is 
David R. Kaplan. Tam Assistant Prosecuting Attorney for 
the County of Wayne, Michigan. Wayne County encoim- 
passes the Cities of Detroit, Dearborn and some 30 other 
municipalities and townships, and has a population of up- 
wards of three million people. We are a highly indus- 
trialized area, as the Commission is well aware. 

Most of the retail natural gas service in Wayne County is 
furnished by Michigan Consolidated Gas Company, a distri- 
buting utility which purchases the major portion of natural 
gas supply from Wisconsin, Wisconsin and American Loui- 
siana. Therefore, 
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Wayne County, both as a large consumer of gas itself and 
as representative of its residents, is directly and vitally 
concerned with the price Michigan Consolidated pays for its 
gas. For this reason I have participated actively, at the 
direction of the Wayne County Board of Supervisors and 
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the Prosecuting Attorney of Wayne County, in these pro- 
cecdings. 

I have attended the many settlement conferences which 
resulted in almost unanimous agreement as to the propriety 
of the rates approved by the Presiding Examiner and are 
before you for your consideration. 

Let me say at the outset Wayne County endorses these 
rates without reservation, They were determined to be just 
and reasonable by the Examiner after extended hearings 
and conform to the settlement rates arrived at at settlement 
negotiations conducted by your staff and several public 
hodies that participated, and Michigan Wisconsin, and by 
an overwhelming majority of their customers. 

Concessions were made on all sides in a gentleman’s spirit 
of compromise, but no party was compelled to sacrifice basic 
principles. As a practical matter, with the exception of a 
few, all parties were able to resolve their differences by 
settlement to the ultimate benefit of all concerned, in my 


opinion. In this connection I would like to pay tribute to 
the conduct of the staff in these proceedings. They were 
zealous in their insistence the public interest be protected, 
but they also 
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found a common ground to give full full recognition to the 
interest of the public, the pipeline company and customers. 
It is our position that the objections raised by the few dis- 
senting parties which needlessly prolonged and complicated 
these proceedings should not be permitted to stand in the 
way of approval of the rates. Our participation has been 
aimed at assuring to the resident rate-payer of Wayne 
County an adequate supply of natural gas at the lowest 
reasonable rate consonant with good service, that the rates 
are just and reasonable within the meaning of the Natural 
Gas Act, as attested to by the fact that no party represent- 
ing the interests of the consumer public opposes them. 
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These proceedings are long overdue for final disposition. 
The first conference looking to settlement was held June 5, 
1961. Thereafter an agreement was reached on cost of 
service to the pipeline companies by substantially all of the 
parties and approved by you with some modification on 
October 20, 1961. A limited issue of rate design has been 
pending about a year and a half. It is obviously in the public 
interest to put an end to the proceedings so the two pipeline 
companies and customers can know what the rate will be 
for the future. 

Accordingly, I urge you to approve as promptly as pos- 
sible the rate specified by the Presiding Examiner. Thank 
you. 


2639 
Oral Argument of Julius C. Meier 


Mr. Meier: May it please the Commission, I am Julius C. 


Meier, Staff Counsel in these matters. 

I have a letter from the Michigan Publie Service Com- 
mission which I have been requested to read for the in- 
formation of the Commission. It is addressed to Staff 
Counsel, and states: 

“In accordance with the order issued January 16, 1963 in 
these proceedings, fixing the date of oral argument for 
February 26, 1963, the Michigan Publi¢ Service Commission 
requests that it be permitted to adopt your argument. You 
will recall that the Secretary requested that parties having 
similar interests select a spokesman to argue their conten- 
tions in order to prevent repetitious argument. Since the 
positions taken by the Michigan Commission have been 
substantially identical to those presented by the Federal 
Power Commission staff, we feel that your presentation 
will adequately represent for the most part our position. 

“Tn order that this Commission will be aware that the 
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staff will speak for the Michigan Commission, would you so 
indicate.” 


* * 
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We have people standing before you this morning who 
use the words “rates,” “charges,” “increases in rates and 
charges” differently. This is very apparent from the argu- 
ment this morning. It was the source of several questions, 
I am sure. 

I will attempt as closely as I can to use these words in 
their proper technical sense. The staff recommends that 
the Commission adopt as its own the Examiner’s decision 
issued on September 27 last, except as that decision relate 
to the classification of costs associated with underground 
storage and with the production and gathering costs asso- 
ciated with the Laverne field, except as to the manner in 
which the Examiner utilizes billing demands in determining 
the demand level of the contract demand rate and except 
as to certain technical statements with respect to load factor 
and tilt which the Examiner would have this Commission 
adopt. These are detailed in the staff exceptions and will 
not be enlarged upon here except as is necessary. 

We request that the Commission reject certain statements 
that the Examiner has, insofar as load factor and tilt. How- 
ever, in no event will the statement, with the acceptance or 
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rejection of the Examiner's findings on these four matters, 
alter the rate levels which the Examiner found just and 
reasonable for Michigan Wisconsin in these proceedings. 
Nonetheless, staff requests the Commission to reject the 
findings on those matters because of the importance of these 
specific items in future rate cases and the guide lines which 
they may establish for such cases, 

As to American Louisiana, staff has taken no position 
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throughout these proceedings as to the form of rate appro- 
priate for American Louisiana. This will be enlarged on at 
alater date. The issues of rate of return and cost of service 
for both companies have already been disposed of as has 
been stated. 

The matter of rate level for Michigan Wisconsin and rate 
form and rate level for American Louisiana are now before 
this Commission as set out in the aforementioned order of 
October 20, 1961. 

As staff then views the proceedings at this posture, the 
specific questions before the Commission, suscinctly stated 
are: 

1. Should the rate design for Michigan Wisconsin be 
based upon a mathematical computation of costs classified to 
demand and quantity, divided by billing units and annual 
volumes, respectively, or stated more conventionally, is a 
straight Seaboard rate required. 


2. Is Michigan Wisconsin entitled to receive more revenue 
from its customer for providing the 190-day MDQ service 
under 
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its contract demand rate schedule than it would receive for 
providing 185 days of MDQ service under that rate schedule. 


3. Should the level of rate in Michigan Wisconsin over- 
drawn rate schedule be established at or above the com- 
modity component reflected in the contract demand rate 
schedule. 


4. Does the annual contract quantity limitation in Michi- 
gan Wisconsin contract demand rate schedule set up a dis- 
criminatory situation. 


5. Should Michigan Wisconsin’s tariff require the equat- 
ing of customers’ billing demands and contract demands. 
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6. Should American Louisiana at this time be permitted 
to change from a cost of service form of rate, that is, a cost 
plus a return, in lieu of a contract demand form of rate. 


* ” * La ” * * 
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Chairman Swidler: I must say that some of your func- 
fional distinctions are confusing. Suppose vou had the 
rate of so much per therm and the company then imposed 
a requirement that your monthly charge should not be 
less than blank dollars, and blank dollars just happened 
to be twice as much as you were paying before. Would 
that be an increased rate? 

Mr. Meier: The price per therm were ‘x’? eents— 

Chairman Swidler: The price per therm were “x”? eents 
and you were riding along on that, and then they put in a 
minimum bill provision, that your minimum bill should not 


he less than a specific amount, which happened to be twice 

what your bill was on a therm basis; have you had a rate 

increase? Make it five times as much. Make it simple. 
Mr. Meier: You had an increase in charge. 
Commissioner Ross: That is not a rate increase? 
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Mr. Meier: That is not a rate inerease, no, sir. It is 
an inerease in charge, yes. The Natural Gas Act says (A 
change in rate, charge,’’—there is a distinction between 
rate and charge in a technical sense, 

Chairman Swidler: For purposes of the statute does 
it make any difference? The statute, I take it, when it says 
“rate”? or “charge”? is trying to cover them both? 

Mr. Meier: It did cover them both. 

Chairman Swidler: But it is a change in a rate or charge? 

Mr. Meier: Yes, it is a change in a rate or charge. 

Chairman Swidler: If they pay that charge, it doesn’t 
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make any difference whether it is a change in rate or a 
change in charge? 

Mr. Meier: From a practical standpoint, no, 

Chairman Swidler: From a legal standpoint? 

Mr. Meier: From a legal standpoint, no, 

Chairman Swidler: There is no difference. You are 


splitting hairs. 


* * * 


Rebuttal Argument of Charles V. Shannon 
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* * ” * * * * 


Now, with respect to the issue here, which is a demand- 
commodity split, one thing is we can argue about principle, 
we can argue about allocation methods, but the Supreme 
Court told us long ago in the Colorado Interstate case—a 
little longer than I like to remember—that cost allocation 
and fixing of demand and commodity charges is not an exact 
science. It requires an element of judgment. It is perfectly 
obvious you can’t please everybody. A demand-commodity 
form of tariff was approved on the Michigan Wisconsin 
system in order to get Michigan Wisconsin and this Com- 
mission out of the local distribution of gas, the very point 
you made, Commissioner Ross, so that the state commission 
can deal with the local problem of these companies, which 
varices from company to company, but the demand-com- 
modity form of tariff is designed to match cost of service 
with rates. 

North Central Public Service Company is an example. 
When we proposed a demand-commodity rate and the Com- 
mission approved it back in 1959, they were a poor load 
factor company and they had one position, and Mr. Willis 
recognized that today. And what happened—Cal Chemical, 
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a big company, comes in and builds a plant and they become 
a high load factor customer and 
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they are looking at this situation from their standpoint as a 
high load factor customer. 

Michigan Gas and Electrie considers itself a poor load 
factor company, although I think a poor load factor custo- 
mer on this system isn’t much different from the load factor 
of only 52%, but the important thing is that we can’t please 
everyone. I think we have arrived at a solution here which 
the Examiner has approved, and I think we have concurred 
with the staff. 

We would have preferred the rate as filed, but I submit 
that Your Honors should approve the very able decision of 
the Examiner, and I thank you very much for your attention. 

Chairman Swidler: The hearing is concluded. 


” ” * * ” 


EXHIBITS 
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Exhibit 2 
MICHIGAN WISCONSIN PIPE LINE COMPANY 


Actual Maximum Daily Quantities and Annual Sales During 1960-61 Contraet Year D N 60- 
and Normalized as Related to Cost of Service in Docket No. RP6&O-9 perenne ad 
Mef at 14.73 psia Witness Lynch 


MDQ Annual Sales 


Re-alloca- 
Actualfor — tions or Actual for 
1960-61 tions or Ad- 1960-61 
‘ Contract —justments Contract 
Particulars Year — (See Note) Adjusted Year Adjusted 


q) (2) (GB) (4) (G3) (6) 


Rate Schedules SGS-1 and ACQ-1 
development rate ea é 

Amcriean Gas Company 1,842 1,842 207 141,700 
Central Missouri Gas Company 4,010 4,010 _ 178,700 
City Gas Company 4,150 4,150 41,000 88,300 
City of Aledo, Minois 2,000 2,008 219,686 9,000 
City of Bethany, Missouri Eee 1,285 lle 5 182,700 
City of Lamoni, lowa 4 198,100 
City of Stanberry, Missouri 64,800 
Illinois Power Company 39,03 113,300 
Towa Electric Light and Power Company s 4 799,900 
Towa Southern Utilities Company 5 < 218,700 
Merrill Gas Company . : p 120,800 
New London Gas Company 5 ’ z 88,200 
Northern Illinois Gas Company : i 
St. Joseph Light & Power Company c 4,600 703,200 
Seymour Gas Company _ 

Stoughton Light & Fuel Company 5 1,324 254,275 290,800 
Wapello Light Company 961 _— 31,400 
Wisconsin Publie Service Corporation 14,100 (14,100) _ 698,129 shee 
Wisconsin Southern Gas Company, Ine, 5b8 — 50s 5,258 41,100 


om SODNAAe whe 


Ne OS 


= 


Total 42,931 ( 5,069) 37,862 1,813,378 3,520,700 


Rate Schedules ACQ-1 (demand-commodity 
rate) and OS-1 : 

Allerton Gas Company J tse 

City of Bloomfield, Iowa 1,130 

Towa Electric Light and Power Company 7 é 

Towa Southern Utilities Company 

Keokuk Gas Service Company 34 9,629 

Madison Gas and Electrie Company ‘ 5,417,965 

110,180,269 

und Electric Company 

Michigan Gas Utilities Company 

Milwaukee Light Company 

North Central Public Service Co, 5,000 

St. Joseph Light & Power Company 5,200 

Wisconsin Fuel and Light Company 22,$82 

Wisconsin Michigan Power Company 

Wisconsin Natural Gas Company 

Wisconsin Power and Light Company 52,718 

Wisconsin Publie Service Corporation 85,063 . 14,291,590 


Total 1,305,869 : Rs 229,503,711 264,479,300 


Total sales 231,377,08 268,000,000 


Demand units under Rate Schedule ACQ-1 
Maximum daily quantity 1,305,869 


Nov.—Dee.—Jan.—Feb. at 100% 
Mar.—Apr.—May—Oct. at 70% i ee 
15% 3,962,814 
June—July—Aug.—Sept. at 45% pee 
50% 2,641,876 


Total 3 11,888,442 


Note: Reallocations or adjustments result from the following: 


(1) Requested decreases by certain customers which were offered and allocated to 
other customers on a pro rata basis. 


(2) Transfer of Seymour Gas Company’s alloeation to Iowa Southern Utilities 
Company in accordance with F.P.C. order issued July 10, 1961 in Docket 
No. G-18313 et al. 


(3) Discontinuation of serviee to Northern Mlinois Gas Company pursuant to F.P.C. 
order issued Deeember 19, 1960 in Docket No. CP61-52. 


(4) Provision for service to North Central Publie Serviee Co. (Calspray). 
(5) Changes in rate sehedules as requested by certain customers. 
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Exhibit 21 
2729 
FEDERAL POWER COMMISSION 
Docket No. G-18419 


American Louisiana Pire Line Company 


RECOMMENDED CHANGES 
IN 
AMERICAN LOUISIANA PIPE LINE COMPANY’S 
FPC GAS TARIFF 


Bureau of Natural Gas 
Federal Power Commission 


Sponsoring Witness: Herpert Herrz 


2730 


American Louisiana Pire Line Company 
F. P. C. Gas Tariff 
First Revised Volume No. 1 
First Revised Sheet No. 5 
(Superseding Original Sheet No. 5) 


RATE SCHEDULE CD-1 
Contract Demanp SERVICE 
1. AVAILABILITY 


This rate schedule is available to any gas distribution 
or pipeline company (hereinafter called ‘‘Buyer’’), for 
the purchase of natural gas from American Louisiana 
Pipe Line Company (hereinafter called ‘‘Seller’’), when 
Buyer has executed a service agreement with Seller in 
the form prescribed under this tariff for service under 
this rate schedule. 
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2, APPLICABILITY AND CHARACTER OF SERVICE 


This rate schedule shall apply to all natural gas sold 
and delivered by Seller to Buyer up to the amount speci- 
fied in the service agreement. Gas sold under this rate 
schedule shall be delivered on a firm basis subject to 
interruption only as provided in Section 9 of the Gen- 
eral Terms and Conditions. 


3. Rate 


For natural gas delivered by Seller and received by 
Buyer during each month, Buyer shall pay to Seller as 
follows: 


Demand Charge: $2.325 per month per Mef of Con- 
tract Demand. 
Commodity Charge: 30.1¢ per Mef of gas delivered. 


. Mrixsimum Bitzi 


The minimum bill shall be the demand charge for the 
month, plus an amount equal to 30.1¢ multiplied by 75% 
of the Contract Demand multiplied by the number of 
days in the billing month. 


5. DEVELOPMENT PERIOD 


For thirty (30) consecutive months following the date 
natural gas service is first tendered by Seller to Buyer 
for: 


(a) A newly constructed natural gas distribution 
system; or 


(b) A gas distribution system first converting from 
manufactured to mixed or straight natural gas, 


Effective: 


Issued by: 
Issued on: 


(2731) 
2731 


American Lovistana Pire Line Company 
F. P. C. Gas Tariff 
First Revised Volume No. 1 
First Revised Sheet No. 6 
(Superseding Original Sheet No. 6) 


RATE SCHEDULE CD-1 


Contract Demanp SERVICE 
(Continued) 


the total charges to be paid each month by Buyer to 
Seller shall be 43¢ per Mef of natural gas delivered to 
Buyer during such month. 


. ADJUSTMENT OF MonTHLy Bits 


6.1 For Impairment of Deliveries: Because of the in- 
ability of Seller and Buyer to maintain precise control 
over the rates of flow and the volumes of natural gas 
delivered, deliveries shall be subject to an allowable 
variation of 2 percent either above or below the Contract 
Demand. However, if Seller, due to any cause other 
than the allowable variation in the delivery of the Con- 
tract Demand including force majeure as defined in Sec- 
tion 9 of the General Terms and Conditions, fails or is 
unable during one or more days in any month to deliver 
the volume of gas which Buyer desires to take, up to the 
Contract Demand, then (a) the demand charge as other- 
wise computed hereunder shall be reduced by an amount 
equal to 7.64¢ per Mcf times the difference between the 
volume of natural gas actually delivered during said day 
or days and the volume of natural gas scheduled by 
Buyer for delivery during said day or days; and (b) the 
minimum bill obligation for the month in which such day 
or days occur shall be reduced, in addition to the redue- 
tion in the demand charge, by an amount equal to 30.1¢ 
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per Mef times the difference between the volume of nat- 
ural gas actually delivered during said day or days and 
the volume of natural gas scheduled by Buyer for de- 
livery during said day or days. 


6.2 For Unauthorized Daily Overrun Gas: If Buyer, 
without authorization from Seller, takes a volume of gas 
hereunder on any day which is in excess of 102% of the 
Contract Demand, all gas taken in excess of 102% of the 
Contract Demand shall be considered as unauthorized 
daily overrun gas and shall be subject to a penalty of 
$10.00 per Mef, in addition to the charges otherwise 
payable hereunder. Seller shall authorize overruns on 
a nondiscriminatory basis, to the extent that, in Seller’s 
judgement, delivery capacity of its system will permit 
without jeopardizing the ability of Seller to meet its de- 
livery obligation to other Buyers. 


Effective : 
Issued by: 
Issued on: 
2732 
American Lovistana Pire Line Company 
F. P. C. Gas Tariff 
First Revised Volume No. 1 


Original Sheet No. 7A 
RATE SCHEDULE OS-1 


Overrun SERVICE 


1. AVAILABILITY 


This rate schedule is available to any gas distribution 
or pipeline company (hereinafter called ‘‘Buyer’’) for 
the purchase of natural gas from American Louisiana 
Pipe Line Company (hereinafter called ‘‘Seller’’), when 
Buyer has executed a service agreement with Seller in 
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the form prescribed under this tariff for service under 
Seller’s Rate Schedule CD-1. 


2. APPLICABILITY AND CHARACTER OF SERVICE 


Gas delivered to Buyer hereunder shall be subject to 
curtailment or interruption on 24 hours’ notice when, 
in the sole judgment of Seller, such gas is not available 
for sale and delivery hereunder. Seller shall authorize 
deliveries hereunder to the extent that, in Seller’s judg- 
ment, surplus gas is available on Seller’s system and the 
delivery capacity of its system will permit such delivery 
without jeopardizing the ability of Seller to meet its de- 
livery obligations to other Buyers. 

If Seller shall receive requests for deliveries under 
this rate schedule in excess of the surplus gas available, 
Seller shall authorize deliveries hereunder on the basis 
of the ratio of each such Buyer’s Contract Demand to 
the total Contract Demand of all such Buyers. 


3. RaTE 
30.1¢ per Mef of gas delivered hereunder. 
4. Mrxsimum Montuty Bru 


None. 
Effective: 
Issued by: 
Issued on: 


(2733) 


Exhibit 22 
2733 


FEDERAL POWER COMMISSION 
Docket Nos. G-12292, G-17512 and RP60-9 
Micuican Wisconsin Pire Line Company 
RECOMMENDED CHANGES 
IN 
MICHIGAN WISCONSIN PIPE LINE COMPANY 
FPC GAS TARIFF 


Bureau of Natural Gas 
Federal Power Commission 


Sponsoring Witness: Herserr Hertz 


2734 


Micuican Wisconsin Piee Linge Company 
F. P. C. Gas Tariff 
Second Revised Volume No. 1 


Fourth Revised Sheet No. 5 
(Superseding Third Revised Sheet No. 5 


RATE SCHEDULE ACQ-1 
AnnuaL Contract Quantiry SERVICE 


. AVAILABILITY 


This rate schedule is available to any gas distribution 
utility (hereinafter called ‘‘Buyer’’), for the purchase 
of natural gas from Michigan Wisconsin Pipe Line Com- 
pany (hereinafter called ‘‘Seller’’), when Buyer has 
executed a service agreement with Seller in the form 
prescribed under this tariff for service under this rate 
schedule. 
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2, APPLICABILITY AND CHARACTER OF SERVICE 


Gas sold under this rate schedule up to the Annual 
Contract Quantity shall be delivered on a firm basis and 
shall be subject to curtailment or interruption only as 
provided in Section 9 of the General Terms and Condi- 
tions provided, however, that Seller shall be obligated 
to deliver only such daily quantities of natural gas as 
are requested by Buyer hereunder up to the Contract 
Demand which shall be as follows: 


(a) During the months of November, Deeember, Janu- 
ary and February, a maximum daily volume of 
natural gas equivalent to 1/190th of the Annual 
Contract Quantity, which volume is hereinafter 
referred to as the ‘‘Maximum Daily Quantity’’; 
and 


During the months of March, April, May and 
October, a maximum daily volume of natural gas 


equivalent to 75% of the Maximum Daily Quan- 
tity. 


During the months of June, July, August and Sep- 
tember, a maximum daily volume of natural gas 
equivalent to 50% of the Maximum Daily Quan- 
tity. 
Effective: 
Issued by: 
Issued on: 


(2735) 
2735 


Micuican Wisconsin Piee Line Company 
F. P. C. Gas Tariff 
Second Revised Volume No. 1 


Fourth Revised Sheet No. 6 
(Superseding Third Revised Sheet No. 6) 


RATE SCHEDULE ACQ-1 
AwnnuaL Contract Quantity SERVICE 
(Continued) 
3. Rate 


Demand Charge $3.05 per month per Mef of Billing 
Demand. 


Commodity Charge 27.85¢ per Mef of gas delivered 
hereunder. 


4. Minimum Montuty Biri 


The demand charge for the month. 


5. DETERMINATION oF Bittinc Demanp AND VoLUME 
The Billing Demand shall be determined as follows: 


(a) For each month during the months of November, 
December, January and February, one hundred 
(100) per cent of the Maximum Daily Quantity; 
and 


For each month during the months of March, 
April, May and October, seventy-five (75) per cent 
of the Maximum Daily Quantity; and 


For each month during the months of June, J uly, 
August and September, fifty (50) per cent of the 
Maximum Daily Quantity. 
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The volume of gas to be billed under this rate schedule 
shall be the total volume of gas delivered by Seller to 
Buyer each month less the total volume of gas delivered 
by Seller to Buyer under any other applicable rate 
schedules of this tariff. 


Effective: 
Issued by: 
Tssued on: 


2736 


Micuican Wisconsin Pier Link Company 
Fr. P. C. Gas Tariff 
Second Revised Volume No. 1 


Second Revised Sheet No. 7 
(Superseding First Revised Sheet No. 7) 


RATE SCHEDULE ACQ-1 


AnnuaL Contract Quantity SERVICE 


(Continued) 


6, DEVELOPMENT PERIOD 


For the purchase of natural gas during the first thirty 
(30) months of deliveries by Seller to a Buyer for either 
a newly constructed gas distribution system or a gas 
distribution system first converting from manufactured 
gas to mixed gas or straight natural gas, the rate here- 
under for any twelve months’ period shall not exceed 
45.0¢ per Mef. 


. ADJUSTMENTS 
7.1 For Impairment of Deliveries 


Because of the inability of Seller and Buyer to main- 
tain precise control over the rates of flow and the vol- 
umes of natural gas delivered, deliveries hereunder shall 
be subject to an allowable variation of 2% either above 
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or below the Contract Demand. If Seller, due to any 
cause other than the allowable delivery variation, fails 
or is unable during any one or more days in any month 
to deliver the volume of gas which Buyer desires to take 
hereunder, up to the Contract Demand, then the demand 
charge as otherwise computed hereunder shall be re- 
duced by an amount which shall be equal to the sum of 
all such days’ deficiencies multiplied by 10.0¢ per Mef. 


7.2 For Unauthorized Daily Overrun Gas 


If Buyer takes a volume of gas hereunder on any day 
which is in excess of 102% of the Contract Demand, all 
gas taken in excess of 102% of the Contract Demand 
shall be considered as unauthorized daily overrun gas 
and shall be subject to a penalty of $10.00 per Mef, in 
addition to the charges otherwise payable hereunder. 


Effective: 
Issued by: 
Issued on: 


2737 


Micuican Wisconsin Pier Linge Company 
F. P. C. Gas Tariff 
Second Revised Volume No. 1 


Fourth Revised Sheet No. 10 
(Superseding Third Revised Sheet No. 10) 


RATE SCHEDULE SGS-1 
SMALL GENERAL SERVICE 


1. AVAILABILITY 


This rate schedule is available to any gas distribution 
utility (hereinafter called ‘‘Buyer’’) whose Maximum 
Daily Quantity, as herein defined, is 6,000 Mef or less 
for the purchase of natural gas from Michigan Wiscon- 
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sin Pipe Line Company (hereinafter called ‘‘Seller’’), 
who does not elect to receive service under Rate Sched- 
ule ACQ-1, when Buyer has executed a service agree- 
ment with Seller in the form prescribed under this tariff 
for service under this rate schedule. 


. APPLICABILITY AND CHARACTER OF SERVICE 


Gas sold under this rate schedule shall be delivered on 
a firm basis and shall be subject to curtailment or inter- 
ruption only as provided in Section 9 of the General 
Terms and Conditions provided, however, that Seller 
shall be obligated to deliver only such daily quantities of 
natural gas as are requested by Buyer hereunder up to 
the Contract Demand which shall be as follows: 


(a) During the months of November, December, Janu- 
ary and February a maximum daily volume of 
natural gas equivalent to 1/190th of the Annual 
Contract Quantity, which volume is hereinafter 
referred to as the ‘‘Maximum Daily Quantity”’; 
and 


During the months of March, April, May and 
October, a maximum daily volume of natural gas 
equivalent to 75% of the Maximum Daily Quan- 
tity. 


During the months of June, July, August and 
September, a maximum daily volume of natural 
gas equivalent to 50% of the Maximum Daily 
Quantity. 


Effective : 
Tssued by: 
Issued on: 


(2738) 
2738 


Micuican Wisconsin Pire Line Company 
F. P. C. Gas Tariff 
Second Revised Volume No, 1 


Second Revised Sheet No. 11 
(Superseding First Revised Sheet No. 11) 


RATE SCHEDULE SGS-1 


SmauL GENERAL SERVICE 
(Continued) 


3. Rate 

45.0¢ per Mef of gas delivered hereunder. 
4, Mintuum Montsty Bin. 

None. 


5, ADJUSTMENTS 


5.1 For Impairment of Deliveries 


Because of the inability of Seller and Buyer to main- 
tain precise control over the rates of flow and the vol- 
umes of natural gas delivered, deliveries hereunder 
shall be subject to an allowable variation of 2% either 
above or below the Contract Demand. If Seller, due to 
any cause other than the allowable delivery variation, 
fails or is unable during any one or more days in any 
month to deliver the volume of gas which Buyer desires 
to take hereunder, up to the Contract Demand, then the 
charge as otherwise computed hereunder shall be re- 
duced by an amount which shall be equal to the sum of 
all such days’ deficiencies multiplied by 10.0¢ per Mef. 


5.2 For Unauthorized Overrun Gas 
If Buyer, without authorization from Seller, takes a 


volume of gas hereunder on any day which is in excess of 
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102% of the Contract Demand, all gas taken in excess 
of 102% of the Contract Demand shall be considered as 
unauthorized daily overrun gas and shall be subject to 
a penalty of $10.00 per Mef, in addition to the charges 
otherwise payable hereunder. Seller shall authorize daily 
overruns on a nondiscriminatory basis, to the extent 
that, in Seller’s judgment, delivery capacity of its sys- 
tem will permit without jeopardizing the ability of Seller 
to meet its delivery obligation to other Buyers. 
Effective: 
Issued by: 
Tssued on: 
2739 

Micuican Wisconsin Pier Line Company 

I. P. C. Gas Tariff 

Second Revised Volume No. 1 

Second Revised Sheet No. 13 


(Superseding First Revised Sheet No. 13) 
RATE SCHEDULE OS8-1 


Overrun SERVICE 


. AVAILABILITY 


This rate schedule is available to any gas distribution 
utility (hereinafter called ‘‘Buyer’’), for the purchase 
of natural gas from Michigan Wisconsin Pipe Line Com- 
pany (hereinafter called ‘‘Seller’’), when Buyer has 
executed a service agreement with Seller in the form 
prescribed under this tariff for service under Seller’s 
Rate Schedule ACQ-1. 


. APPLICABILITY AND CHARACTER OF SERVICE 


This rate schedule shall apply to all natural gas de- 
livered by Seller to Buyer on any day in excess of 102% 
of Buyer’s Contract Demand. This rate schedule shall 
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also apply to all natural gas delivered by Seller to Buyer 
which is in excess of 101% of such Buyer’s Annual Con- 
tract Quantity plus the aggregate of such Buyer’s daily 
overruns. 

Gas delivered to Buyer hereunder shall be subject to 
curtailment or interruption on 24 hours’ notice when, in 
the sole judgment of Seller, such gas is not available for 
sale and delivery hereunder. Seller shall authorize de- 
liveries hereunder to the extent that, in Seller’s judg- 
ment, surplus gas is available on Seller’s system and the 
delivery capacity of its system will permit such deliv- 
ery without jeopardizing the ability of Seller to meet its 
delivery obligations to other Buyers. 


If Seller shall receive requests for deliveries under 
this rate schedule in excess of the surplus gas available, 
Seller shall authorize deliveries hereunder on the basis 
of the ratio of each such Buyer’s Maximum Daily Quan- 


tity to the total Maximum Daily Quantity of all such 
Buyers. 


3. Rate 
30.0¢ per Mef of gas delivered hereunder. 
4. Mintmum Montaty Brun 


None. 
Effective: 

Issued by: 

Issued on: 


2753 
Page 12 of American Louisiana 
Form 2 Report, 1956 
Annual report of AMERICAN LOUISIANA PIPE LINE COMPANY Year ended December 31, 1956 


STATEMENT A COMPARATIVE BALANCE SHEET 
Assets and Other Debits 


Sch. Balance 
: Page Beginning Balaneo Increase 
Title of Account No. of Year End of Year or Decrease 


(a) (b) (e) (d) (e) 
$ 


UTILITY PLANT $ e $ c 
UinitvePlgntivcis cere teres ONEHIICIrW noe 16 54,140,644.64 129,581,398,26 
Less Reserves for D iati Depletion, 

Amortization, Accts, 250, 251, 252 44,360.44 1,667,681.41 1,623,311,97 


¢, 
75,440,753,62 


Utility Plant Less Reserves .... ; 54,096,275,20 127,913,716.85 73,817 441.65 


Utility Plant Adjustments (Jess reserve 
MACHU NAC COs Slits erat baer Lies ) 


INVESTMENT AND FUND ACCOUNTS 
Other Ph 1 Property (less res: 
for depreciation, Acct, 253, $ . 
Invest. in Assoe, Companies (less 
included in Acct. 258, $ 
Other In ments (less reserve included 
in Acct, 258, $ 
Sinking Funds 
Miscellaneous Special Funds 


Net Investment and Fund Accounts 


CURRENT AND ACCRUED ASSETS 

(120) . as 0,491. 2,806, 704.74 
(121) Special Deposits . 7 f ¢ K 7,500,000,00 
(122) Working Funds .... 4 ' é (138,549.51) 
(123) Temporary Cash Investments ‘ 85,141. (7,496,348.80) 

Receivables 
(124) Notes Receivable ..........e0e ee PERT Vee . _ 
(125) Accounts Receivable . A 2,113.89 40,574.81 (61,539.08) 
(126) Receivables from Associs $ 90.09 3,511,047.16 3;343.248.01 
(127) Subseriptions to Capital Stock see — _— 
(128) Interest and Dividends Receivable .. cee 14,804.17 38,740.53 23,876.36 
(129) Rents Receivable ee cd _ — 
(130) Accrued Utility Revenues .... Oc _ - = 


Total Receivables 287,377.15 3,590, 962.44 3,303,585.20 
Less Reserve for Uncol. Accts., Acet 


Not Reccivables yvsscessscscesssctsevscss 
Materials and Supplies ... tee Sere 
Prepayments re 3,821.15 
Other Current and Accrued Assets . vous _ 
Gas Stored Underground : — 


Total Current and Accrued Assets ........ 10,956,034.74 18,344,9062.79 7,388,028.05 


DEFERRED DERITS 
Unamortized Debt Discount and Expense .... P 805,408.26 990,677.99 185,269.73 
Extraordinary Property Losses — — 
Preliminary Survey and Investig. Chgs. ..... _— — 
Clearing Accounts 4 27,215.47 27,215.47 
Retirement Work i o. ‘ oe _ 
Other Work in Progress . see — 82 41 
Other Deferred Debits 2.2.0... 0c eee eee e eee 35 St 2,829.07 2100.21 


Total Deferred Debits ..............00. ae 1,023,312.35 214,690.82 


CapitaL Stock DiscouxntT axp EXPENSE 
Discount on Capital Stock ee 
Capital Stock Expense on 33. 26,833.58 1,500.00 


Total Cap. Stock Discount and Expense... . 5,333.8 26,833.58 1,500.00 


REACQUIRED SECURITIES 
Reacquired Capital Stock * = = 
Reacquired Long-Term Debt = = 


Total Assets and Other Debits ........... 65,887,165.05 147,308,825.57 81,421.660.55 


Page 95 of American Louisiana 
Form 2 Report, 1956 


GAS PURCHASED (Account 745)—continued 


my 


Approx. 
Name of vendor Btu. Average 
(Designate associated Date of per Pressure 
Line companies) Point of Receipt Contract Cu. Ft. Base Amount 
No. (a) (b) (ce) (a) (e)1 (g) 


23 Account 745,11 (cont’d) (cents) 
24 Stanolind Oil and Gas Designated points in 
25 Company the Iowa, North Elton, 
26 South Elton, Welsh, 
Savoy, and Bayou 
Mallet Fields in 
Caleasieu, Jefferson 
Davis, St. Landry, 
Acadia and Allen 
Parishes, La. - 4,371,892 782,204.71 


Superior Oil Company Designated Point in 
Field (Lowry) in 
Cameron Parish, La, - 24,658,197 4,834,812.20 19.607 


= 

z 

5 

| 

Ft 
2 

cy 
me 
us 
= 
= 
= 
5 
~ 
y 
~ 
S 
=| 
wz) 
ze 
- 
% 
- 
ic] 


Mound Company Designated point in 
Savoy Field, St. 
Landry Parish, La, - 123,749 22,140.90 17.892 


Total 745,11 i 6,645 7,013, 6 
Account 745.12 — 
Stanolind Oil and Gas 
Company Designated point in 
Welsh and South 
Jennings Fields, Jeff- 
erson Davis Parish, La. 6-1-53 4,033,412 789,593.13 19.576 


Account 745,13 
Texas Gas Transmission Designated point in FPC Rate 
Corporation Webster County, Schedule 
Kentucky ACQ-3 6,832,318 — 1,606,891.70 


‘Le Jequiovgg pPepua 404 


Total 745 “ 3410,237.19 19.760 


S9f6l 


114.73 PSIA—60°P, 


2851 


Page 12 of American Louisiana 
Form 2 Report, 1957 
Annual report of AMERICAN LOUISIANA PIPE LINE COMPANY 


STATEMENT A COMPARATIVE BALANCE SHEET 
Assets and Other Debits 


Year ended December 31, 1957 


Title of Account 
(a) 


Balanee 

Beginning 

of Year 
(e) 


Balance 
End of Year 
(ad) 


Increase 


or Decrease 


(e) 


(100) 


(107) 


(110) 
(111) 
(112) 


(113) 
(114) 


209 


Peyayayey 
yas 


nore 
we 


weve OSS 


( 
¢ 
¢ 
( 
( 
( 
¢ 
( 
( 
( 
( 


Pye yO yayOyare) 
wrors toronto 


Sea NSs80e 


(150) 
(151) 


(152) 
(153) 


UTiLity PLANT 
Utility Plant 
Less Reserves for Deprec 
Amortization, Accts, 250, 


Utility Plant Less Reserves 


Utility Plant Adjustments (less reserve 
included in Acct. 258, ¥ 


CURRENT AND ACCRUED ASSETS 

Cash 

Special Depe fi 

Working Funds 

Temporary Cash Investments . 

Reecivables 
Notes Receivable 
Accounts Receivable . 
Receivables from Assoc 
Subscriptions to Capital Stock 
Interest and Dividends Receivable .. 
Rents Receivable 


Net Receivables 
Materials and Supplic 
Prepayments 
Other Current and Acerued Asse 
Gas Stored Underground 


Total Current and Accrued Assets 


DEFERRED DEBITS 


Retirement Work in Progress 
Other Work in Progress ... 
Other Deferred Debits 


CariraL Stock DiscounT anp EXPENSE 
Discount on Capital Stock 
Capital Stock Expense 


ted Companies . 


Total Cap. Stock Discount and Expense... . 


REACQUIRED SECURITIES 
Reacquired Capital Stoek .... 
Reacquired Long-Term Debt 


3 c 
133,939,161,32 


6,246,020.37 


$ 


¢. 
4,357,763.06 


4,578,338.96 


127,913,716. 


27,693,140.95 


( 


220,575.90) 


$,012,156,19 
7,500,000,00 


40,574.81 
3,511,647.10 


38,740.53 


136,06; 
4,001,6: 


187,000.50 


96,065.03 
48g F 


3,590,902.4 


4,325,285.96 


3,500,052. 44 
TS4, 184,10 


18,344,962.76 


23,554,954,33 


5,200,909 1.54 


829,07 


42,276.30 


45,200.45 
4,127.03 


15,077.25 


48,401.69) 


17,984.98 


12,248.18 


1,023,312.35 


1,006,681.03 


16,631.32) 


26,833.58 


26,833.58 


26,833.58 


26,833.58 


147,308,825.57 


152,281,609.89 


Name of vendor 
(Designate associated 
companies) 


(a) 


Account 745.11 (cont’d) 
Austral Oil Production 
Company—Agent for: 


Line 
No. 


02 
20 


24 


Gulf Refining Company 
H.S. Cole,Jr. 
Oil Participations, Inc. 


TotalAccount 
745.11 


Account 745,12 


Pan Amcrican Petroleum 
Corporation 


Account 745.13 
Texas Gas Transmission 
Corporation 


Total 745 
114.73 PSIA—60°F. 
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GAS PURCHASED (Account 745)—continued 


Date of 
Contract 


(¢) 


Point of Reecipt 
(b) 


Designated point in 
West Little Chenier 
Field, Cameron Parish, 
La. \ 
1-23-56 
1-23-56 
2-9-56 


Designated points in 
Welsh and South Jennings 
Fields, Jefferson Davis 


Parish, La. 6-1-53 


FPO Rate 
Schedulo 
ACQ:3 


int in 
ounty, 


Designated 
Webster 
Kentucky 


per : Pressure 
Cu. Ft. Base 
(da) (e)4 


M.c.f. 
of Gas 


(f) 


1,976,898 


96,586,249 


6,407,299 


14,178,443 


117,171,991 


Average 
Amt. per 
M.c.f. 
(h) 


Amount 
(@) 


(cents) 
353,700.18 17.892 


18,324,5: 


1,254,690.61 


19,582 


3,334,625.59 23.519 


22,913,851.9 


“4 
° 
3 
2 
a) 
i] 
o 
o 
5 
oe 
oe 
. 
wo 
> 
~ 
to 
or 
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é 
5 
| 
=A 
Ss 
= 
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S 
“ 
q 
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“A 
> 
= 
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m 
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= 
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Page 12 of American Louisiana 
Form 2 Report, 1958 


Annual report of AMERICAN LOUISIANA PIPE LINE COMPANY Year ended December 31, 1958 


STATEMENT A COMPARATIVE BALANCE SHEET 
Assets and Other Debits 


Sch. Balance 
Page Beginning Balance Increase 
Title of Account No. of Year End of Year or Decrease 
(a) (b) (ec) (ad) (ce) 


Utiuity PLANT $ C $ e. $ ¢. 
(100) Utility Plant . 133,939,161,32 133,179,630.94 (| 759,530.38) 
Less Reserves for Depreciation, Depletion, 
Amortization, Accts. 250, 251, 252 t 6,246,020,37 10,977,064.56 4,731,044.19 


Utility Plant Less Reserves 5 127,693,140,95 122,202,566,38 (5,490,574.57) 


Utility Plant Adjustments (less reserve 
included in Acet. 258, $ 


INVESTMENT AND FUND ACCOUNTS 
Other Physical Property (less reserve 
for depreciation, Acct, 253, $ 
Invest. in Assoc. Con 
included in Acct. 258, $ 
Other Investments (less re 
in Acct, 258, $ 
Sinking Funds 
Miscellaneous Speci 


Net Investment and Fund Accounts 


CURRENT AND ACCRUED ASSPTS 
Cash A 537.58 2,165,777.08 
Special Deposits . vs 2 i — Se 
Working Funds .. Ht) 5. _7,050.00 
Temporary Cash Investments F 5 3,476,451.55 
Re Nes 

Notes Reecivable 

Accounts Reeeivable 

Reecivables from Associated Companies ... 

Subscriptions to Capital Stock a am 

Interest and Dividends Receiy; ‘ 187,000.50 

Rents Receivable a — 


4,325,285.96 


Other Current and Ac: 
Gas Stored Underground 


Total Current and Acerued Assets ..... 11,142,540.74 (12,412,413.59) 


Derrrrep DEBITS . 
Unamortized Debt Discount and Expense .... i 865,033.41 77,242.89) 
Extraordinary Property Losses ‘ ie 

inary Survey and Investig. Chgs. : = rom 
Accounts < 58,461.76 13,261.31 
Retirement Work in Progress a 
Other Work in Progress .. OOK! 4,127.05 093.6 12,966.57 
Other Deferred Debits P E Nf 27,968.38 12,891.14 


Total Deferred Debits 1,006,681.03 557. 38,123.87) 


Capitar. Stock Discount AND EXPENSE 
Diseount on Capital Stock = 
Capital Stock Expense 26,833.58 26,833.58 


Total Cap. Stock Discount and Expense .... 26,833.58 26,833.58 


REACQUIRED SECURITIES 


Total Reacquired Securities = =. 


Total Assets and Other Debits .. 152,281,609.89 134,340,497.86 (17,941,112.03) 
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GAS PURCHASED (Account 745)—continued 


Seller’s 
FPC Rate 
Schedule Approxi- 
Designa- mate Average 
Name of vendor tionand = B.t.u. Amount 
(Designate associated Date of per Pressure per 
Line companies) Point of Receipt Contract Cu. Ft. Base Amount M.c.f. 
No. (a) (b) (c) (a) (e)3 (@) (i) 
a 


27 Account 745.13—Pipe Line ‘ ¢ (cents) 
28 Purchases 

29 Texas Gas Transmission Designated Point in ACQ:3 
30 Corporation Webster County, Ky. 7-7-56 1030 14,033,534 3,695,339.68 26,332 
33 

33 

34 

35 


= 
5 

& 

. 

3 

< 
i] 

§ 

ma 
° 

ce 
be 
& 
5 
t 

= 
= 
Q 
~ 
A 
=) 
=] 
7a) 
= 
> 
Zz 
> 
= 
= 
wv 
= 
= 
~ 
A 
ic] 
e 
° 
= 
> 
Zz 
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Total Account 745 118,000,148 23,425,448.44 19.852 
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Page 12 of American Louisiana 
Form 2 Report, 1959 


Annual report of AMERICAN LOUISIANA PIPE LINE COMPANY Year ended December 31, 1959 


STATEMENT A COMPARATIVE BALANCE SHEET 
Assets and Other Debits 


Balance 
ry Beginning Balance Inerease 
Title of Account 5 of Year End of Year or Decrease 
(a) (e) (ad) (e) 


UTILITY PLANT 3 


¢. 
7 


ti $ c. 3 
(100) Utility Plant i 133,179,630.94 138,256,171.73 5,076,540.79 


CLE rer a ii 5 10,977,064.56 15,630,222.48 4,653,157.92 


Utility Plant Less Reserves é 122,202,566.38 122,625,949,25 423,382.87 


Utility Plant Adjustments (less reserve 
included in Acet. 258, 8 ...........0000e ) 


INVESTMENT AND FUND AccouN 
Other Physical Property (less r 
for depreciation, Acct. 253, $ ........... ) 
Invest. in Assoc. Companies (less reserve 
included in Acct. 258, $ 
Other Investments (less reserve included 
in Acct, 258, 3... 
Sinking Funds ... 
Miscellaneous Special Funds 


Net Investment and Fund Accounts 


CURRENT AND ACCRUED ASSETS 
Snitie: wae mee B 0S 1,564,678.01 ( 601,099.07) 

Special Deposits . . eee see 5 = = 
Working Funds .. ee wk 7,050.00 7,100.00 50.00 
Temporary Cash Iny $ 2 3,ATOASL55S 7,779,902.93 4,303,451,38 
Receivables 

Notes Receivable = _— 

Accounts Receivable 0 p TISS4.34 — ~~~ $4,016.22 

Receivables from As ated Companies ... B 4,184,534.75 4,979,318.21 

Subscriptions to Capital Stock om = — 

Interest and Dividends Receivable .. x $8,449.06 98,375.80 

Rents Reecivable 8 = _ 

Accrued Utility Revenues .... _ _ 


Total Receivables 4,204,868.15 5,161,740.23 896,872.08 
Less Reserve for Uneol. Acets., Acct. 254 .... 2 = — _ 


Net Receivables 4,264,868.15 5,161,740.23 896,872.08 
Materials and Supplies ... eae ri 26 737,663.90 (12,065.62) 
Prepayments uci) es 2 S64, 138,684.04 339,980.40) 
Other Current and Accrued ee +s 2 — —_— 


Gas Stored Underground 62 — a 


Total Current and Acerued Assets ..... 11,142,540.74 15,389,769.11 4,247,228.37 


DEFERRED DEBITS 
Unamortized Debt Discount and Expense .... $65,033.41 
Extraordinary Property Losses 
Preliminary Survey and Iny 
Clearing Accounts 
Retirement. Work in Progress .. 
Other Work in Progress or 5, 
Other Deferred Debits : 8.38 15,035.85 


Total Deferred Debits 968,557.16 $40,123.56 128,433.60) 


Capita Stock Discount AND EXPENSE 
Discount on Capital Stock 33 _ 
Capital Stock Expense E 26,833.58 20,833.58 


Total Cap. Stoek Discount and Expense .... 26,833.58 26,833.58 


REACQUIRED SECURITIES 
Reacquired Capital Stock ............008 . 
Reaequired Long-Term Debt 


Total Reacquired Securitics ...........00000 = 


Total Assets and Other Debits . 134,340,497.86 138,882,675.50 4542,177.64 


Page 90-C of American Louisiana 
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GAS PURCHASED (Account 745)—continued 


Seller’s 
FPC Rate 
Schedule Approxi- 
Designa- mate Average 
Name of vendor tionand B.tu. Amount 
(Designate associated Date of per Pressure M.c.f. per 
Line companies) Point of Receipt Contract Cu. Ft. Base of Gas Amount M.c.f. 
No. (a) (b) (¢) (a) (e)2 (f) (&) (h) 
A NN 


27 Account 745.13—Pipe Line ; ¢ (cents) 
S Purchases 
Texas Gas Transmission Designated points in ACQ-3 
Webster County, Ky., 7-7-56 23,708,906 6,344,050.08 26.758 
Acadia Parish, La. X-19 
3-18-59 1,940,633 409,044.17 21078 


Total Account 


745,13 25,649,539 —6,753,094.25 26.328 


ANIT Udid ¥VNVISINOI NVOIUNAWY Jo odor [e 


re 


ANVdINXOD 


114.73 PSIA—60°F, 


6S61 ‘Le szaquiadag papuo 494 


Total Account 745 146,285,669 29,586,952.20 20.225 
a 
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Page 12 of American Louisiana 
Form 2 Report, 1960 


Annual report of AMERICAN LOUISIANA PIPE LINE COMPANY 


STATEMENT A COMPARATIVE BALANCE SIIEET 
Assets and Other Debits 


Year ended December 31, 1960 


Title of Account 


(a) 


Sch. 
Page 
No. 


(b) 


Balance 
Beginning 
of Year 


(ec) 


Balanee 
End of Year 
(a) 


(100) 


(107) 


(110) 
ql) 
(112) 


(113) 
(114) 


(120) 
(121) 
(122 

(123) 


(124) 
(125) 
(126) 
(127) 
(128) 
(129) 
(130) 


(140) 
(141) 
(142) 
(143) 
(144) 
(145) 
(146) 


Utitity Plant 
Utility Plant 
Less Reserves for Deprecis 


n, Depletion, 


Amortization, Aects, 250, 251, 252 


Utility Plant Less Reserves 


Utility Plant Adjustments (less reserve 


ineluded in Acet. 258, $ 


Cash tts 
Special Deposits .. 
Working Funds 
Temporary Cash Investments 
Receivables 
Notes Reecivable 
Accounts Reecivable . 


$ e 
138,256,171.73 
15,630,222.48 


2,625,949,25 


4 c. 
139,746,376.87 


20,593,738.67 


119,152,638.20 


Increase 
or Decrease 


{e) 


c 
1,490,205.14 


4,963,516.19 


(3,473,311.05) 


2,857,881.11 


8,600.00 
12,514,483.29 


Receivables from Asso 
Subseriptions to Capital Stock 


ed Companies ... 


Interest and Dividends Receivable 


Rents Receivable 
Accrued Utility Revenues 


Other Current and Accrued 
Gas Stored Underground 


DrEFERRED Denits 


Unamortized Debt Discount and Expense .... 


Extraordinary Property Losses 
Preliminary Survey and Investig: 
Clearing Accounts 

Retirement Work in Progress 
Other Work in Progress 

Other Deferred Debits 


Total Deferred Debits 


. Chg 


Carita Stock Discount AND EXPENSE 


Discount on Capital Stock 
Capital Stock Expense 


Total Cap. Stock Discount and Expense .... 


REACQUIRED SECURITIES 


Total Reaequired Securities 


Total Assets and Other Debits 


84,046.22 
4,079318.21 
105,701.61 


1,293,203.10 


1,500.00 
4,734,580.36 


4,604, 


4,604,7: 
780, 
112, 


14.88) 
636.73 


20,878, 50 


5,489,197.39 


701,033.45 
18,606.60 
23,266.60 
30,141.50 


80,342.30) 


19,250.40) 


17,411.64 
15,105.65 


$40,123.50 773,048.15 


67,075.41) 


26,833.58 26,833.58 


26,833.58 26,833.58 


138,882,6' 140,831,486.43 


1,948,810.93 


Page 90-C of American Louisiana 
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GAS PURCHASED (Account 745)—continued 


Seller’s 
FPC Rate 
Schedule Approxi- 
Designa- mate Average 
Name of vendor tionand = B.t.u. Amount 
(Designate associated Date of per Pressure M.c.f. per 
Line companies) Point of Receipt Contract Cu. Ft. Base of Gas Amount M.c.f. 
No. (a) (b) (¢) (d) (e)2 (f) (g) (h) 
—————— NY 


27 Account 745.12 (Cont’d) ¢ (cents) 
28 Superior Oil Company Designated point in 
Field (Lowry) in 7 
Cameron Parish, La. 7-17-53 1004 61,815,910 12,120,446.20 19.607 
Total Account OO 
745,12 73,833,039 14,475,881.67 


IWV JO qodo1 junuuy 


q 
. 


Account 745.13—Pipe Line 
Purchases 
Texas Gas Transmission Designated points in A 
Corporation Webster County, Ky., : 
Acadia Parish, La, ) X 
Webster County, Ky. ) 3- 


'Q-3 

“96 18,986,443 

19 5,604,385 5.05 078 
5 6,770,324 592,975. 23.529 


Cc 
7 
8. 


Midwestern Gas Trans- Designated point in SI-1 
mission Company Spencer County, Ind. 2-4-60 9,953,982  2,819,963.10 28.330 
Total Account OO 
745.13 41,315,134 10,826,393.67 26.204 


ANI UdId VNVISINOT NVOIU 


Me 


NVdNOD 


114.73 PSIA—60°F. 
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Total Account 745 168,745,491 34,926,806.44 20.698 
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11847 
AL’s Tariff Filing 
AMERICAN LOUISIANA PIPE LINE COMPANY 
A SUBSIDIARY OF AMERICAN NATURAL GAS COMPANY 


Wiser H. Mack 
Executive Vice Presipent 


Penobscot Building, Detroit 26 
April 6, 1959 


Federal Power Commission 
441 G Street, N. W. 
Washington 25, D. C. 


Gentlemen: 


There are transmitted herewith for filing in accordance 
with Part 154 of the Commission’s Regulations under the 


Natural Gas Act, two (2) copies of each of the following: 


(a) American Louisiana Pipe Line Company’s FPC 
Gas Tariff First Revised Volume No. 1 Superseding 
Original Volume No. 1, together with a cost-of-service 
statement and schedules in support thereof 


(b) Statement of the nature, the reasons and the 
basis for the proposed change in the tariff 


American Louisiana requests that the enclosed filing be 
made effective on June 1, 1959, which meets the required 
45-day period between the filing date and the proposed 
effective date pursuant to Section 154.63(d) of the Com- 
mission’s Regulations. 


Copies of this letter and the enclosures are being made 
available during regular business hours for public inspec- 
tion in a convenient form and place at American Louis- 
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iana’s offices at 500 Griswold Street, Detroit 26, Michigan, 
and are being mailed to Michigan Consolidated Gas Com- 
pany, Michigan Wisconsin Pipe Line Company, Lincoln 
Natural Gas Company, Inc., Ohio Valley Gas Corporation, 
and Paris-Henry County Public Utility District, to which 
American Louisiana has been authorized or directed by the 
Commission to sell natural gas, and to each company 
(shown on the attached list) to which Michigan Wisconsin 
has been authorized or directed by the Commission to sell 
natural gas as well as to the following: 


Illinois Commerce Commission 

Public Service Commission of Indiana 
Michigan Publie Service Commission 
Missouri Public Service Commission 
Tennessee Public Service Commission 


11848 
Public Service Commission of Wisconsin 
County of Wayne, Michigan 
City of Detroit, Michigan 
City of Milwaukee, Wisconsin 


Respectfully submitted, 


American Lovistana 
Prre Line Company 


By /s/ Wiser H. Mack 
Wilber H. Mack 
Executive Vice President 


(11849) 


MICHIGAN WISCONSIN PIPE LINE COMPANY 


COMPANIES TO WHICH MICHIGAN WISCONSIN 
PIPE LINE COMPANY HAS BEEN AUTHORIZED 
OR DIRECTED BY THE FEDERAL POWER COM- 
MISSION TO SELL NATURAL GAS 


> 

ity of Aledo 

Attn: Hon, E. Don Wycoff, Mayor 
ledo, Illinois 

ity of Bloomfield 

ttn: Hon. Ford Leon, Mayor 
Bloomfield, Iowa 

re of Lamoni 

n: Hon, Willard C, Moon, Mayor 

amoni, Iowa 

Ninois Power Company 

ttn: Mr. D. R. Davies, Vice President 
34 East Main Street 

Decatur, [linois 


lowa Electric Light and Power Company 


ttn: Mr. Herbert Henderson, Vice President 


P.O. Box 351 
edar Rapids, Iowa 


jowa Southern Utilities Company 
ttn: Mr. Robert W. Greenleaf 
Executive Vice President 
. O. Box 333 
enterville, lowa 
okuk Gas Service Company 
ttn: Mr. C. B. Dushane, Jr, President 
28 Main Street 
eokuk, Iowa 


f{adison Gas and Electric Company 
ttn: Mr. John St. John, President 
00 North Fairchild Street 

Tadison, Wisconsin 


fichigan Consolidated Gas Company 
ttu: Mr. Hugh C. Daly 
Executive Vice President 
15 Clifford Street 
etroit 26, Michigan 
ichigan Gas and Electric Company 
ttn: Mr. L. L. Perry, Vice President 
. O. Box 413 
hree Rivers, Michigan 
Lilwaukee Gas Light Company 
Attn: Mr. S. Lloyd Nemeyer, President 
26 East Wisconsin Avenue 
filwaukee 1, Wisconsin 


Michigan Gas Utilities Company 

Attn: Mr. E. M. Hawkins, Jr. 
Executive Vice President 

P.O, Box 128 

Coldwater, Michigan 


North Central Publie Service Co. 
Attn: Mr. R, G. Donovan, President 
1725 Carroll Avenue 

St. Paul 4, Minnesota 


St. Joseph Light & Power Company 
Attn: Mr. D. A, Merrifield, President 
520 Francis Street 

St. Joseph 2, Missouri 


Stoughton Light & Fuel Company 
Attn: Mr. B, F. Lyons, President 
204 East Main Street 
Stoughton, Wisconsin 


Winnebago Natural Gas Corp. 

Attn: Mr. John F, Cota, Vice President 
P.O. Drawer 110 

Kaukauna, Wisconsin 


Wisconsin Fuel and Light Company 


Attn: Mr. Harry K. Wrench, Jr., President 


106 North Sth Street 
Manitowoc, Wisconsin 


Wisconsin Natural Gas Company 
Attn: Mr. L, F. Seybold, President 
100-3rd Street 

Racine, Wisconsin 


Wisconsin Michigan Power Company 
Attn: Mr. L. F. Seybold, President 
137 West Mill Street 

Appleton, Wisconsin 


Wisconsin Power and Light Company 
Attn: Mr. C.J. Forsberg, President 
122 West Washington Avenue 
Madison, Wisconsin 


Wisconsin Publie Service Corporation 
Attn: Mr. Harold P. Taylor, President 
1029 North Marshall Strect 
Milwaukee, Wisconsin 


BEST COPY AVAILABLE 


from the origina! bound volume 
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11850 


STATEMENT OF THE NATURE, THE REASONS 
AND THE BASIS FOR PROPOSED CHANGE 
IN TARIFF 


The proposed F.P.C. Gas Tariff, First Revised Volume 
No. 1, filed herewith provides in its CD-1 Rate Schedule 
for the conventional demand-commodity form of rate for 
American Louisiana in lieu of the cost-of-service form of 
rate which the Commission prescribed for the initial period 
of American Louisiana’s operations. In addition, the 
tariff provides an optional SG-1 Rate Schedule with a flat 
commodity rate for small general service customers. There 
is included in each of these rate schedules a development 
period rate. 


It has always been contemplated that American Louis- 
iana would have the conventional demand-commodity form 
of rate and this proposal was an integral part of its original 
certificate application in Docket G-2306 and was not opposed 
or questioned by any of the parties in that proceeding. 
However when American Louisiana, on June 11, 1956, filed 
the same demand-commodity rate it had presented in the 
certificate proceedings, the Commission by order issued 
July 20, 1956, stated that ‘‘American Louisiana’s cost of 
service is not sufficiently definitive at this time to support 
specified unit demand and commodity rates’? (emphasis 
added). By this order the Commission rejected the pro- 
posed demand-commodity rate and required that Ameri- 
can Louisiana file as its initial rate a cost-of-service rate 
in the form prescribed in the order. In compliance with 
this order American Louisiana filed the prescribed rate 
schedule which was made effective as of July 27, 1956. 


After operating for some seven months with the cost-of- 
service form of rate, American Louisiana on March 18, 
1957, filed revised tariff 
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sheets for the purpose of instituting a contract-demand 
form of rate. These revised sheets were suspended in 
Docket G-12414 and by order issued December 13, 1957, 
the Commission disallowed the proposed filing. 


In its order the Commission stated that American Louis- 
iana should not be allowed ‘‘at this time to employ a con- 
tract-demand form of rate, which we believe to be prema- 
ture.’’ (italies added). The Commission made it clear in 
its order that it would be appropriate for American 
Louisiana to file a conventional demand-commodity form 
of rate ‘‘at such time as it shall have had at least two 
years of operating experience or at least show a test period 
based on twelve months of actual experience which would 
be indicative of future operations.’’ Both of the condi- 
tions mentioned in the Commission order have now been 
met. 


American Louisiana commenced its initial operations in 
August of 1956 and completed the installation of the addi- 
tional facilities authorized in Docket G-10396 in December, 
1956. Accordingly, American Louisiana has had two full 
years of operations with its expanded facilities. In addi- 
tion, in its presentation American Louisiana has used a 
test period based on twelve months of actual experience. 
The level of expenses is now established and provides an 
appropriate basis for determining the level of rates. 


For the reasons stated above, it is respectively sub- 
mitted that the conditions in the Commission’s previous 
orders have been met and that American Louisiana should 
now be permitted to adopt the conventional demand-com- 
modity form of rate which is the form of rate generally in 
effect in the pipe line industry. 
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11858 
AL’s Rate Schedules 


American Lovuistana Pree Line Company 
F. P. C. Gas Tariff 
First Revised Volume No. 1 
Original Sheet No. 5 


RATE SCHEDULE CD-1 
Contracr Demanp SERVICE 


1. AvamasBILity 


This rate schedule is available to any gas distribution 
or pipeline company (hereinafter called “‘Buyer’’), 
for the purchase of natural gas from American Louis- 
iana Pipe Line Company (hereinafter called ‘Sell- 
er’’), when Buyer has executed a service agreement 
with Seller in the form prescribed under this tariff for 
service under this rate schedule. 


. APPLICABILITY AND CHARACTER OF SERVICE 


This rate schedule shall apply to all natural gas sold 
and delivered by Seller to Buyer. Gas sold under this 
rate schedule, up to the amount specified in the service 
agreement, shall be delivered on a firm basis subject 
to interruption only as provided in Section 9 of the 
General Terms and Conditions. 


. RATE 


For natural gas delivered by Seller and received by 
Buyer during each month, Buyer shall pay to Seller 
as follows: 


Demand Charge: $3.61 per month per Mcf of Con- 
tract Demand. 


Commodity Charge: 27¢ per Mef of gas delivered. 
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4, Minimum Bau 


The minimum Dill shall be the demand charge for the 
month, plus an amount equal to 27¢ multiplied by 
75% of the Contract Demand multiplied by the num- 
ber of days in the billing month. 


5. DevELOPMENT PerRiIop 


For thirty (30) consecutive months following the date 
natural gas service is first rendered by Seller to Buyer 
for: 


A newly constructed natural gas distribution 
system; or 


A gas distribution system first converting from 
manufactured to mixed or straight natural gas, 


Effective: June 1, 1959 
Issued by: Wilber H. Mack, Executive Vice President 
Issued on: April 6, 1959 


11859 


American Lovistana Pipe Lixe Company 
F. P. C. Gas Tariff 
First Revised Volume No. 1 
Original Sheet No. 6 
RATE SCHEDULE CD-1 
Contract Demanp SERVICE 
(Continued) 


the total charges to be paid each month by Buyer to 
Seller shall be 43¢ per Mef of natural gas delivered to 
Buyer during such month. 


. ApsusTMENT oF MonTHLy Bris 
6.1 For Impairment of Deliveries: Because of the in- 
ability of Seller and Buyer to maintain precise control 
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over the rates of flow and the volumes of natural gas 
delivered, deliveries shall be subject to an allowable 
variation of 2 percent either above or below the Con- 
tract Demand. However, if Seller, due to any cause 
other than the allowable variation in the delivery of 
the Contract Demand including force majeure as de- 
fined in Section 9 of the General Terms and Conditions, 
fails or is unable during one or more days in any month 
to deliver the volume of gas which Buyer desires to 
take, up to the Contract Demand, then (a) the demand 
charge as otherwise computed hereunder shall be re- 
duced by an amount equal to 11.9¢ per Mef times the 
difference between the volume of natural gas actually 
delivered during said day or days and the volume of 
natural gas scheduled by Buyer for delivery during 
said day or days; and (b) the minimum bill obligation 
for the month in which such day or days occur shall be 
reduced, in addition to the reduction in the demand 
charge, by an amount equal to 27¢ per Mef times the 
difference between the volume of natural gas actually 
delivered during said day or days and the volume of 
natural gas scheduled by Buyer for delivery during 
said day or days. 


6.2 For Unauthorized Daily Overrun Gas: Tf Buyer, 
without authorization from Seller, takes a volume of 
gas hereunder on any day which is in excess of 102% 
of the Contract Demand, all gas taken in excess of 
102% of the Contract Demand shall be considered as 
unauthorized daily overrun gas and shall be subject 
to a penalty of $10.00 per Mef, in addition to the 
charges otherwise payable hereunder. Seller shall 
authorize overruns on a nondiscriminatory basis, to the 
extent that, in Seller’s judgment, delivery capacity of 
its system will permit without jeopardizing the ability 
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of Seller to meet its delivery obligation to other 
Buyers. 
Effective: June 1, 1959 
Issued by: Wilber H. Mack, Executive Vice President 
Issued on: April 6, 1959 
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American Lovurstana Pipe Line Company 
F. P. C. Gas Tariff 
First Revised Volume No. 1 
Original Sheet No. 7 


RATE SCHEDULE CD-1 
Contract Demanp SERVICE 
(Continued) 


. Heat Content 


Refer to Section 5.3 of the General Terms and Condi- 
tions. 
. MEASUREMENT Unit 


Refer to Section 3.1 of the General Terms and Con- 
ditions. 


. GENERAL TERMS AND ConpiTIoNs 


All of the General Terms and Conditions are hereby 
made a part of this rate schedule. 


Effective: June 1, 1959 
Tssued by: Wilber H. Mack, Executive Vice President 
Issued on: April 6, 1959 
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American Louisiana Pree Line Company 
F. P. C. Gas Tariff 
First Revised Volume No. 1 


Original Sheet No. 8 
RATE SCHEDULE SG-1 


Satu GENERAL SERVICE—OPTIONAL 


1. AVAILABILITY 


This rate schedule is available to any gas distribution 
utility (hereinafter called ‘‘Buyer’’), which has executed 
a service agreement in the form prescribed under this 
tariff for service under this rate schedule with American 
Louisiana Pipe Line Company (hereinafter called 
‘*Seller’’), for the purchase of natural gas, provided 
that: 


(a) Buyer’s pipe line or distribution system connects 
with, or can be made to connect with, Seller’s 
main trunk transmission line; and 


(b) Buyer agrees to purchase from Seller Buyer’s 
entire requirements of natural gas for the inte- 
grated gas system into which the delivery is to 
be made, except for such gas as may be locally 
produced for such system; and 


(c) Buyer’s daily maximum requirements for the 
integrated system do not exceed 5,000 Mef. 
. APPLICABILITY AND CHARACTER OF SERVICE 


This rate schedule shall apply to all natural gas deliv- 
ered by Seller to Buyer at each point of delivery for 
which this rate schedule is available to Buyer. Gas sold 
under this rate schedule, up to the amount specified in 
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the service agreement, shall be delivered on a firm basis 
subject to curtailment or interruption only as provided 
in Section 9 of the General Terms and Conditions. 


3. RATE 
48¢ per Mef of gas delivered during the month. 
. Mrisitum Biiu 
None. 
5. OvERRUN VoLUME 


Except as herein otherwise provided, volumes in excess 
of 102% of the Contract Demand shall constitute unau- 
thorized overrun 


Effective: June 1, 1959 
Issued by: Wilber H. Mack, Executive Vice President 
Issued on: April 6. 1959 
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AMERICAN Lovisiana Prez Ling Company 
F. P. C. Gas Tariff 
First Revised Volume No. 1 


Original Sheet No. 9 
RATE SCHEDULE SG-1 


SMALL GENERAL SERVICE—OPTIONAL 
(Continued) 


volume and shall be subject to a penalty, in addition to 
the charges otherwise payable hereunder, of $10.00 per 
Mef for all unauthorized overrun gas taken on any day. 
Seller shall authorize overruns on a nondiscriminatory 
basis, to the extent that, in Seller’s judgment, delivery 
capacity of its system will permit without jeopardizing 
the ability of Seller to mect its delivery obligation to 
other Buyers. 
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6. DEVELOPMENT PERIOD 
For thirty (30) consecuitve months following the date 
natural gas service is first rendered by Seller to Buyer 
for: 
(a) A newly constructed natural gas distribution sys- 
tem; or 
(b) A gas distribution system first converting from 
manufactured to mixed or straight natural gas; or 


the total charges to be paid each month by Buyer to 
Seller shall be 43¢ per Mef of natural gas delivered to 
Buyer during such month. 


. Heat ContENT 


~] 


Refer to Section 5.3 of the General Terms and Condi- 
tions. 


n 


. MeasurREMENT UNIT 


Refer to Section 3.1 of the General Terms and Condi- 
tions. 


9. GENERAL TERMS AND ConpDITIONS 


All of the General Terms and Conditions are hereby 9 
made a part of this rate schedule. 
Effective: June 1, 1959 
Issued by: Wilber H. Mack, Executive Vice President 
Issued on: April 6, 1959 
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UNITED STATES oF AMERICA 


FEDERAL poweER com MISSION 


;efore Commissioners * Jerome K. Kuykendall, Chairman; 
Frederick Stueck, William R. Connole 3% Arthur 

Kline. 
Docket No- G-18419 


In the Matter of 


AMERICAN Lovistasé pire LISE CoMPANY 
Order providing sor Hearing and Suspending proposed 
Revised Tariff 


(Issued May 6, 1959) 


jouisiana Pipe Line Company (American 
Louisiana) on April © 1959, tendered for filing its FRC 
Gas Tariff, First Revised Volume No. 1 with the request 
effective as of June }, 959. The stated 

i ide a “9 sonal’? de- 


to its affiliates * ichig 
jgan Consolidated Gas Company: An optional 
ee customers is als i 
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6. DEVELOPMENT PERIOD 
For thirty (30) consecuitve months following the date 
natural gas service is first rendered by Seller to Buyer 
for: 
(a) A newly constructed natural gas distribution sys- 
tem; or 


(b) A gas distribution system first converting from 
manufactured to mixed or straight natural gas; or 


the total charges to be paid each month by Buyer to 
Seller shall be 43¢ per Mef of natural gas delivered to 
Buyer during such month. 


. Heat ContTENT 


Refer to Section 5.3 of the General Terms and Condi- 
tions. 


8. MeasuREMENT UNIT 


Refer to Section 3.1 of the General Terms and Condi- 
tions. 


. GENERAL TERMS AND CONDITIONS 


All of the General Terms and Conditions are hereby 
made a part of this rate schedule. 
Effective: June 1, 1959 
Issued by: Wilber H. Mack, Executive Vice President 
Issued on: April 6, 1959 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman ; 
Frederick Stueck, William R. Connole and Arthur 
Kline. 


Docket No. G-18419 
In the Matter of 
American Lovistana Pier Ling Company 


Order Providing for Hearing and Suspending Proposed 
Revised Tariff 


(Issued May 6, 1959) 


American Louisiana Pipe Line Company (American 
Louisiana) on April 6, 1959, tendered for filing its FPC 


Gas Tariff, First Revised Volume No. 1, with the request 


that it be made effective as of June 1, 1959. The stated 
purpose of the filing is to provide a ‘‘conventional’’ de- 
mand-commodity form of rate in lieu of the cost-of-service 
rate prescribed by the Commission and presently in effect 
applicable to the two major sales by American Louisiana 
to its affiliates Michigan Wisconsin Pipe Line Company 
and Michigan Consolidated Gas Company. An optional 
rate for small general service customers is also provided. 


Based on actual sales for the calendar year 1958, the 
proposed tariff would effect an increase of $916,497 in 
revenues, 


The revised tariff proposes to establsh a contract de- 
mand rate schedule (CD-1) containing a demand charge 
of $3.61 per Mef of billing demand and a commodity charge 
of 27 cents per Mef. The monthly minimum bill under 
that rate schedule would consist of the demand charge 
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plus a commodity minimum equal to purchases at 
75 percent load factor. The small general service rate 
schedule (SG-1) provides for a development rate of 43 
cents per Mef for the first 30 months of service and there- 
after a rate of 48 cents per Mef, which is equal to the 
proposed CD rate at 56.5 percent load factor. 


In support of the proposed revisions American Louisi- 
ana submitted a cost of service study utilizing the year 
1958, adjusted to reflect certain changes, as the test year. 
The claimed costs contain several questionable items, in- 
cluding, but not limited to, test year sales figures and 
classification of certain costs contrary to Commission ac- 
cepted methods. 

Objections to the proposed changes have been submitted 
by the Michigan and Wisconsin Public Service Commis- 
sions and by Lincoln Natural Gas Company, one of the 
small general service customers. 


11985 


The proposed changes provided in American Louisiana’s 
FPC Gas Tariff, First Revised Volume No. 1, have not 
been shown to be justified, and may be unjust, unreason- 
able, unduly discriminatory, or preferential, or otherwise 
unlawful. 


The Commission finds: 


It is necessary and proper in the public interest and 
to aid in the enforcement of the provisions of the Natural 
Gas Act that the Commission enter upon a hearing con- 
cerning the lawfulness of the rates, charges, classifica- 
tions, and services contained in American Louisiana’s 
FPC Gas Tariff, as proposed to be amended by First 
Revised Volume No. 1, and that this proposed revised 
tariff be suspended and the use thereof deferred as here- 
inafter provided. 
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The Commission orders: 


(A) Pursuant to the authority of the Natural Gas Act, 
particularly Sections 4 and 15 thereof, the Commission’s 
Rules of Practice and Procedure, and the Regulations 
under the Natural Gas Act [18 CFR, Chapter I], a public 
hearing shall be held upon a date to be fixed by notice 
from the Seeretary concerning the lawfulness of the rates, 
charges, classifications, and services contained in American 
Louisiana’s FPC Gas Tariff, as proposed to be amended by 
First Revised Volume No. 1. 

(B) Pending such hearing and decision thereon, Ameri- 
can Louisiana’s FPC Gas Tariff, First Revised Volume 
No. 1, is suspended until November 1, 1959, and until such 
further time thereafter as it may be made effective in the 
manner prescribed by the Natural Gas Act. 

(C) Interested State commissions may participate as 
provided by Sections 1.8 and 1.37 (f) of the Commission’s 
Rules of Practice and Procedure [18 CFR 1.8 and 1.37 (f)]. 
By the Commission. 

J. H. Gurripg 
Joseph H. Gutride, 
Secretary. 


12071 
UNITED STATES OF AMERICA 
BEFORE THE 
FEDERAL POWER COMMISSION 


In the Matter of American Louisiana Pipe Line Company 
Docket No. G-18419 


Petition to Intervene of Michigan Gas and Electric Company 

Comes now Michigan Gas and Electric Company (herein- 
after sometimes “Michigan Gas”) and pursuant to Section 
15(a) of the Natural Gas Act, as amended, and Section 1.8 
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of the Federal Power Commission’s Rules of Practice and 
Procedure files this petition to intervene in the above- 
captioned proceedings. 


In support of its petition, Michigan Gas respectfully 
shows the following: 


1t 


Michigan Gas is a combination electric and gas public 
utility operating company organized and existing under the 
laws of the State of Michigan. Its operations are in the 
southwestern and Upper Peninsula portions of the State 
of Michigan. 


In the southwestern portion of the State, Michigan Gas 
serves electricity at retail in a four-county area through an 
integrated electric transmission system and natural gas to 
fourteen communities (Holland, Zeeland, Dowagiac, Niles, 
Buchanan, Cassopolis, Centerville, Constantine 

12072 
Edwardsbourg Galien, New Buffalo, Three Oaks, Three 
Rivers and White Pigeon), purchasing all of its natural 
gas requirements for these communities from Michigan 
Wisconsin Pipe Line Company under a full requirements 
agreement. 


I. 


All correspondence and communications regarding this 
petition are to be addressed to each of the following: 


L. L. Perry, Vice President 
Michigan Gas and Electrie Company 
P.O. Box 413 

Three Rivers, Michigan 

Reuben Goldberg 

439 Wyatt Building 

Washington 5, D.C. 
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On April 6, 1959, American Louisiana Pipe Line Com- 
pany tendered for filing its FPC Gas Tariff, First Revised 
Volume No. 1, proposing a “conventional” demand-com- 
modity form of rate in lieu of the cost of service rate 
prescribed by the Commission. The proposed tariff, addi- 
tionally, would reflect an increase. 


IV. 


By order issued May 6, 1959, the Commission suspended 
the proposed change in rates and deferred the use of the 
increased rates until 


12073 


November 1, 1959 and until such further time thereafter as 
such proposal may be made effective in the manner pre- 
scribed by the Natural Gas Act. 


V. 


As a customer of Michigan Wisconsin Pipe Line Com- 
pany, which purchases large volumes of natural gas from 
American Louisiana Pipe Line Company, Michigan Gas 
has a substantial interest in the matters under considera- 
tion in these proceedings, for any action taken by the 
Commission with respect to the proposed increase in rates 
may directly and adversely affect Michigan Gas. 


VI. 


Michigan Gas is not adequately represented by any other 
parties to the procecding and may be bound or adversely 
affected by the Commission’s action hereunder. 


VII. 


Michigan Gas is an interested party within the meaning 
of Section 15(a) of the Natural Gas Act and its interven- 
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tion and participation in the proceedings will be in the 
public interest. 


Wuererore, Michigan Gas and Electric Company re- 
spectfully prays that an order be entered granting full 
rights of intervention to Michigan Gas in the above-cap- 
tioned proceedings, including the opportunity to be heard, 
to be treated as a party, to offer testimony, to produce 


12074 
and cross-examine witnesses, to be heard upon briefs and 


oral argument, and otherwise to participate fully as a 
party. 


Respectfully submitted, 


Michigan Gas and Electrie Company 
By Reuben Goldberg 
Its Attorney 
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District or CotuMBia, ss: 


Reuben Goldberg, being first duly sworn, says that he is 
the Attorney for Michigan Gas and Electric Company ; 
that he has read the foregoing “Petition to Intervene of 
Michigan Gas and Electric Company,” and is familiar with 
the contents thereof; that he has executed the same for 
and on behalf of Michigan Gas and Electric Company with 
full power and authority so to do; and that the facts set 
forth therein are true and correct to the best of his knowl- 
edge and belief. 


Reuben Goldberg 


(12085) 


Subscribed and sworn to before me, a Notary Public in 
and for the District of Columbia, this 26th day of May, 
1959. 


(Seal) 


Mildred York 
Notary Public D.C. 


My Commission Expires: 
July 31, 1961 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman; 
Frederick Stueck and John B. Hussey. 


In the Matter of American Louisiana Pipe Line Company 
Docket No. G-18419 


Order Permitting Intervention 
(Issued June 24, 1959) 


Petitions to intervene in this proceeding were filed by the 
following parties on the dates indicated: 


Petitioner Date Filed 
Wisconsin Fuel and Light Company May 14, 1959 
Ohio Valley Gas Corporation May 22, 1959 
Wisconsin Public Service Corporation June 1, 1959 

The Commission finds: 


The participation of Petitioners in this proceeding may 
be in the public interest. 
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The Commission orders: 


Petitioners hereby are permitted to intervene in this 
proceeding, subject to the rules and regulations of the 
Commission: Provided, however, That the participation of 
such interveners shall be limited to matters affecting as- 
serted rights and interests specifically set forth in the 
respective petitions to intervene: and, Provided, further, 
That the admission of such interveners shall not be con- 
strued as recognition by the Commission that they, or any 
of them, might be aggrieved by any order or orders en- 
tered in this proceeding. 


By the Commission. 
Joseph H. Gutride, 
Secretary. 


12288 


BEFORE THE 
FEDERAL POWER COMMISSION 


In the Matter of American Louisiana Pipe Line Company 
Docket No. G-18419 


Motion Pursuant to Section 4(e) of the Natural Gas Act 


American Louisiana Pipe Line Company, having filed on 
April 6, 1959 its F.P.C. Gas Tariff, First Revised Volume 
No. 1; the Commission by order issued May 6, 1959 in the 
above-captioned matter having suspended said First Re- 
vised Volume No. 1 and deferred the use thereof until 
November 1, 1959 and until such further time thereafter as 
said First Revised Volume No. 1 may be made effective 
in the manner prescribed by the Natural Gas Act; and the 
proceeding in the above-captioned matter not having been 
concluded and an order not having been made, American 
Louisiana Pipe Line Company hereby moves, pursuant to 
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Section (4e) of the Act, that said First Revised Volume 
No. 1 go into effect on November 1, 1959. 
Respectfully submitted, 
American Louisiana Pree Lixe Company 


By William H. Mark 
Executive Vice President 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman; 
Frederick Stueck, William R. Connole, Arthur Kline and 
John B. Hussey. 


In the Matter of American Louisiana Pipe Line Company 


Docket No. G-18419 


Orver Maxrxea ErFrective Proposep Revisep TarirrF Upon 
Fitinc oF Unpertakine To Assure Rerunp or Excess 
CHARGES. 


(Issued December 1, 1959) 


American Louisiana Pipe Line Company (American 
Louisiana) on April 6, 1959, tendered for filing its FPC 
Gas Tariff, First Revised Volume No. 1, proposed to be- 
come effective on June 1, 1959, and providing a “conven- 
tional” demand-commodity form of rate in lieu of the 
effective cost-of-service rate and increased rates and 
charges for sales in interstate commerce of natural gas 
for resale for ultimate public consumption, subject to the 
jurisdiction of the Commission. 


Pursuant to the authority contained in Sections 4 and 15 
of the Natural Gas Act, the Commission by order issued 


321 


(12292) 


May 6, 1959, provided for hearing concerning the lawful- 
ness of the rates, charges, classifications and services con- 
tained in American Louisiana’s FPC Gas Tariff, First 
Revised Volume No. 1, and pending such hearing and deci- 
sion thereon, suspended and deferred the use of the revised 
tariff tendered for filing on April 6, 1959, until November 
1, 1959, and until such further time thereafter as it might 
be effective in the manner prescribed by the Natural Gas 
Act. 


The proceeding instituted for the purposes of determin- 
ing the lawfulness of the rates, charges, classifications and 
services embodied in the aforesaid proposed revised tariff 
has not been concluded, nor a decision rendered therein. 


American Louisiana on October 26, 1959, in accordance 
with the provisions of the Natural Gas Act—particularly 
Section 4(e) thereof—filed in this proceeding a motion re- 
questing that the aforesaid revised tariff be made effective 


as of November 1, 1959. 


12293 


The Commission finds: 


It is appropriate and necessary in carrying out the pro- 
visions of the Natural Gas Act to require American Louisi- 
ana to file an undertaking as hereinafter ordered and con- 
ditioned. 


The Commission orders: 


(A) Upon execution by American Louisiana of the 
agreement and undertaking described in paragraph (C) 
below and acceptance thereof, evidenced by a letter ad- 
dressed to American Louisiana by the Secretary of the 
Commission, the rates, charges, classifications and services 
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set forth in its FPC Gas Tariff, First Revised Volume No. 
1, shall be effective as of November 1, 1959 subject to fur- 
ther orders of the Commission in this proceeding. 


(B) American Louisiana shall refund at such times and 
in such amounts to persons entitled thereto, and in such 
manner as may be required by final order of the Com- 
mission, the portion of the increased rates and charges 
found by the Commission in this proceeding not justified, 
together with interest thereon at the rate of 6 percent 
per annum from the date of payment to American Louisi- 
ana until refunded, shall bear all costs of any such refund- 
ing; shall keep accurate accounts in detail of all amounts 
received by reason of the increased rates or charges effec- 
tive as of November 1, 1959, for each billing period, specify- 
ing by whom and in whose behalf such amounts were paid 
and shall report (original and one copy), in writing and 
under oath, to the Commission monthly, for each billing 
period, and for each purchaser, the billing determinants of 
natural gas sales to such purchasers and the revenues re- 
sulting therefrom as computed under the rates in effect 
immediately prior to November 1, 1959, and under rates 
and charges allowed by this order to become effective, to- 
gether with the differences in the revenues so computed. 


(C) As a condition of this order within 15 days from 
the date of issuance hereof, American Louisiana shall 
execute and file with the Secretary of this Commission its 
written agreement and undertaking to comply with the 
terms of paragraph (B) hereof, signed by a responsible 
officer of the corporation, evidenced by proper authority 
from the Board of Directors, and accompanied by a cer- 
tificate showing service of copies thereof upon all purchas- 
ers under the rate schedules involved, as follows: 


Agreement and Undertaking of American Louisiana 
Pipe Line Company to Comply with the Terms and Con- 
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ditions of Paragraph (B) of Federal Power Commis- 
sion’s Order Making Effective Proposed Revised Tariff. 


12294 
Docket No. G-18419 


In conformity with the requirements of the order 
issued 1959, in Docket No. G-18419 American 
Louisiana Pipe Line Company hereby agrees and under- 
takes to comply with the terms and conditions of Para- 
graph (B) of said order, and has caused this agreement 
and undertaking to be executed and sealed in its name 
by its officers, thereupon duly authorized in accordance 
with the terms of the resolution of its Board of Directors, 
a certified copy of which is appended hereto this 
day of 1959. 


American Louisiana Pipe Line Company 
By 
Attest: 


Secretary 


(D) If American Louisiana shall, in conformity with the 
terms and conditions of paragraph (B) of this order, make 
the refunds as may be required by order of the Com- 
mission, the undertaking shall be discharged, otherwise 
it shall remain in full force and effect. 


By the Commission. 


Joseph H. Gutride, 
Secretary. 


(12296) 
12295 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In the Matter of American Louisiana Pipe Line Company 

Docket No. G-18419 
Agreement and Undertaking of American Louisiana Pipe Line 

Company to Comply with the Terms and Conditions of 

Paragraph (B) of Federal Power Commission’s Order Making 

Effective Proposed Revised Tariff. 

In conformity with the requirements of the order issued 
December 1, 1959, in Docket No. G-18419 American Louisi- 
ana Pipe Line Company hereby agrees and undertakes to 
comply with the terms and conditions of Paragraph (B) of 
said order, and has caused this agreement and undertak- 
ing to be executed and sealed in its name by its officers, 
thereupon duly authorized in accordance with the terms 
of the resolution of its Board of Directors, a certified copy 
of which is appended hereto this 7th day of December, 1959. 


American Lovuistana Pier Lint Company 
Wilber H. Mack, 
Executive Vice President 
ATTEST: 
By /s/ W. Arthur Batten 
Secretary 
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AMERICAN LOUISIANA PIPE LINE COMPANY 


CERTIFIED COPY OF RESOLUTION ADOPTED AT 
THE REGULAR MONTHLY MEETING OF THE 
BOARD OF DIRECTORS HELD IN DETROIT, 
MICHIGAN, ON OCTOBER 15, 1959. 


Resotvep, That the officers of the Company be, and they 
hereby are, authorized to file with the Federal Power Com- 


325 


(12296) 


mission on behalf of the Company a motion to make effec- 
tive on November 1, 1959 the conventional demand-com- 
modity form of rate filed by the Company at Docket No. 
G-18419 and, incident thereto, to file with the Commission 
a corporate undertaking, in form satisfactory to the Com- 
mission, to refund such amount, if any, as ultimately may 
be found to be not justified. 


I, W. Arthur Batten, do hereby certify that I am the duly 
elected, qualified and acting Secretary of American Louisi- 
ana Pipe Line Company, a Delaware corporation; that the 
foregoing resolution was adopted at a mecting of the 
Board of Directors duly called and held on October 15, 
1959, as shown by the minutes of said meeting in my 
possession, at which mecting a quorum of the Board of 
Directors was present and acting throughout; and that 
such resolution has not been amended or rescinded and is 
now in full force and effect. 


In Wrrness Wuenreor, I have hereunto set my hand and 
affixed the seal of the corporation this 7th day of December, 
1959. 

/s/ W. Arthur Batten 
Secretary 


American Louisiana Pipe Line Compan 
a pany 


(Corporate SEAL) 


(12587) 


12299 
FPC’s Letter of January 5, 1960 
Docket No. G-18419, American Louisiana Pipe Line 
Company 
January 5, 1960 
American Louisiana Pipe Line Company 
645 Griswold Street 
Detroit 26, Michigan 
Attention: Wilber H. Mack, Executive Vice President 


Gentlemen: 

This is to advise that the Agreement and Undertaking 
dated December 7, 1959, submitted in response to the Com- 
mission’s order issued in the above-entitled matter on 
December 1, 1959, appears to be satisfactory and has been 
accepted for filing. 

Very truly yours, 
J. H. Gutride 
Secretary 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman; 
Joseph C. Swidler, Howard Morgan and L. J. O’Connor, 
Jr. 


American Louisiana Pipe Line Company, Michigan Wis- 
consin Pipe Line Company 


Docket Nos. G-18419, G-12292, G-17512, RP60-9 


Order Consolidating Proceedings and Fixing Date of Hearing 
(Issued August 31, 1961) 

These proceedings involve proposed rate increases filed 

by Michigan Wisconsin Pipe Line Company (Michigan 
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Wisconsin) and American Louisiana Pipe Line Company 
(American Louisiana), pursuant to Section 4 (e) of the 
Natural Gas Act. 


Pursuant to the Commission’s order of November 8, 1957, 
in Docket No. G-12292, an increase in rate of Michigan 
Wisconsin from 35.75¢ to 37.5¢ per Mef became effective 
subject to refund as of September 15, 1957. Such rate of 
37.5¢ per Mef remained in effect until March 1, 1960. On 
March 18, 1960, by Commission order issued in Docket No. 
G-17512, Michigan Wisconsin’s rates, which became effec- 
tive, subject to refund as of March 1, 1960, was comprised 
of a demand charge of $2.62 per Mef and a commodity 
charge of 24¢ per Mef under its ACQ-1 Rate Schedule, sub- 
ject to the proviso that the rate per Mef during the period 
ending August 31, 1960, would not exceed 37.5¢ per Mef, 
and with a development rate of 39¢ per Mef; a rate of 24¢ 
per Mef under its OS-1 Rate Schedule; and a rate of 39¢ 
per Mef under its SGS-1 Rate Schedule, all of which rates 
remained in effect until October 7, 1960. By Commission 
order issued January 24, 1961, Docket No. RP60-9, Michi- 
gan Wisconsin, which became effective subject to refund as 
of October 7, 1960, comprised a demand charge of $3.50 per 
Mef and a commodity charge of 26¢ per Mef under its 
ACQ-1 Rate Schedule with a development rate of 46¢ per 
Mef; a rate of 26¢ per Mef under its OS-1 Rate Schedule 
and a rate of 46¢ per Mef under its SGS-1 Rate Schedule, 
which rates are presently being charged by Michigan Wis- 
consin, subject to refund. 


By Commission order issued December 1, 1959, in Docket 
No. G-18419, the rates of American Louisiana, which be- 
came effective subject to refund as of November 1, 1959, 
are comprised of a demand charge of $3.61 per Mef and a 
commodity charge of 27¢ per Mef under its CD-1 Rate 
Schedule and a rate of 48¢ per Mef under its SG-1 Rate 
Schedule with a development rate of 43¢ per Mef. 


328 


(12588) 


12588 
Docket Nos. G-18419, e¢ al. 


On June 5, 20, and July 12, 1961, conferences were held 
between representatives of the Commission’s staff, and all 
parties to these proceedings, who desired to attend, for the 
purpose of limiting the issues, and expediting the hearings 
in the above-captioned matters. Asa result of these confer- 
ences, a proposed stipulation and agreement was drafted 
and submitted to the Commission on July 14, 1961, and to 
all parties to each of these proceedings. This stipulation, 
with related cost-of-service schedules, would dispose of all 
matters in each of these rate proceedings except for the 
questions of the future rate design for each of the 
companies. 


It is desirable, and in the public interest that these 
matters be consolidated for hearing, and that upon the 
commencement of the consolidated hearing, hereinafter 
provided, the presiding examiner shall reeess the hearing 
for the purpose of presiding over a pretrial conference, 
pursuant to Section 1.18 of the Commission’s Rules of 
Practice and Procedure, to enable each of the parties to 
the proceedings to either agree to, or oppose the proposed 
stipulation, so that if any issues are to be controverted in 
the hearing, such issues may be made specifically known 
to all of the parties. 


The Commission finds: 


The public interest, and proper administration of the 
Natural Gas Act, require that the matters in the above- 
captioned proceedings be consolidated for hearing, and 
that upon the commencement of such hearing a recess be 
taken, and a pretrial conference be held before the Pre- 
siding Examiner, pursuant to Section 1.18 of the Commis- 
sion’s Rules of Practice and Procedure. At such pretrial 
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conference the proposed stipulation and agreement dated 
July 12, 1961, will be submitted to the Presiding Examiner 
and made part of the record. Thereafter, each of the par- 
ties to these proceedings will have the opportunity to state 
its position with respect to the said proposed stipulation 
and as to any other issues the Presiding Examiner may 
deem relevant. 


The Commission orders: 


Pursuant to the authority contained in the Natural Gas 
Act, particularly Sections 4 and 15 thereof, the Commis- 
sion’s Rules of Practice and Procedure, and the regula- 
tions under the Natural Gas Act (18 CFR, Chapter I), the 
above-designated matters are consolidated for the purposes 
of hearing. Such hearing shall commence on September 21, 
1961, at 10:00 am. (ESDT) in a Hearing Room of the 
Federal Power Commission, 441 G Street, N.W., Washing- 
ton, D.C., and shall be conducted in accordance with the 
findings and for the purposes hereinabove set forth. 


By the Commission. 


Joseph H. Gutride, 
Secretary 
e se 
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The above-entitled matters came on for pre-hearing, 
pursuant to notice, at 10:15 a.m. 


12630 


Mr. Goldberg, do you have any other objections? 


* * *- ad * * * . * 


Mr. Goldberg: We have some question also as to whether 
the proposed change in rate form for American Louisiana 
is appropriate. This is said with full recognition of the 
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reasons that are usually advanced against costs of service 
formulae. We feel that those reasons, in view of the affilia- 
tion, don’t have the same force in this kind of a situation 
as they might have among independents. 


12631 
Mr. Shannon: There isn’t any issue here about that, 
either. That has been settled. 


12632 

Mr. Goldberg: What has been settled? 

Mr. Shannon: The Commodity form of rate on American 
Louisiana has been settled. We are talking about as 
against a cost of service formula rate, that’s not an issue. 

Mr. Goldberg: This is beyond my comprehension, but 
maybe I am not supposed to understand these things. 

Mr. Perdue: Is that all? 

Mr. Goldberg: I think that’s a pretty good statement of 
our position on the stipulation, Mr. Examiner. I think I 
started out by saying we object to it. 


12730 
UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
American Louisiana Pipe Line Company and Michigan 
Wisconsin Pipe Line Company. 
Docket No. G-18419, Docket Nos. G-12292, G-17512 and 
RP60-9 


Certification of Question Pursuant to Section 1.27(b)(8) of the 
Rules of Practice and Procedure 


To THE CommissION: 


By order dated August 31, 1961, the Commission con- 
solidated the above numbered dockets and directed that a 
hearing in the consolidated proceedings commence on 
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September 21, 1961. The order recited that following three 
conferences held between the Staff and the parties there 
had been drafted, and there had been submitted to the 
Commission on July 14, 1961, a stipulation which, with 
related cost-of-service schedules, would dispose of all mat- 
ters in each of these rate proceedings except for the ques- 
tions of future rate design for each of the two companies 
involved. The order also provided that upon the com- 
mencement of the hearing it would be recessed and a pre- 
trial conference convened to enable each of the parties to 
the proceeding to either agree to, or oppose, the stipulation 
above referred to in order “that if any issues are to be 
controverted in the hearing, such issues may be made 
specifically known to all parties” to the proceeding. 


Pursuant to that order the hearing was convened, was 
then recessed, and a prehearing conference was com- 
menced. For the information of the Commission, at the 
conference American Louisiana Pipe Line Company, Michi- 
gan Wisconsin Pipe Line Company, Wayne County, Michi- 
gan, Michigan Consolidated Gas Company’ and the Staff 
of the Commission agreed to the stipulation. 


The Public Service Commission of Wisconsin and the 
State of Wisconsin had no objection to the stipulation 
insofar as it relates to Docket No. G-18419. With relation 
to Docket Nos. G-12292, G-17512 and RP60-9 the Wisconsin 
Commission and the State of Wisconsin have no objection 
to the stipulation except with respect to the rate of return 
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Docket Nos. G-18419 et al. 
set therein for the locked-in periods. They are willing, 
however, to submit this excepted issue to the Commission 


2It does not appear that this company has been permitted to 
intervene in these proceedings. 
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without the submission of evidence in a hearing but instead 
on the basis of official notice by the Commission of relevant 
data which has been accumulated in the files of the Com- 
mission in the usual course of its regulatory activities, 
together with briefs and oral argument. 


With the exceptions appearing in the footnotes, the fol- 
lowing parties concurred in the position stated by the Wis- 
consin Commission and the State of Wisconsin, namely, 
Michigan Public Service Commission? Wisconsin Fuel and 
Light Company, Wisconsin Power and Light Company, 
Wisconsin Natural Gas Company, Wisconsin Michigan 
Power Company, Milwaukee Gas Light Company, Madison 
Gas and Electri¢ Company, Ohio Valley Gas Corporation, 
Fuels Research Council et al., North Central Public Service 
Company, Iowa Electric Light and Power Company *, Iowa 
Southern Utilities *, Michigan Gas Utilities Company * and 
Paris-Henry County PUD. It does not appear that the last 
named company has been authorized to intervene. 


Only three of the participants refused to coneur (with 
the qualifications stated) in the position of Wisconsin and 
the Wisconsin Commission, They were American Gas Com- 
pany (which had not then filed a petition to intervene), 
Keokuk Gas Service Company and Michigan Gas Service 
Company. 


? Except that the stipulation fails to treat tax reserve accounts 
related to accelerated depreciation as cost-free capital in computing 
the allowable return. 


®* With the understanding that the issue of maximum allowance 
per day for the use of the SGS rate will be in issue in the hearing 
as a matter of rate design. 

* Except as to future design of the rates. 

5 With the understanding that the term ‘‘design of the rates’’ 
as used in Paragraph 7 of the stipulation includes all aspects of 
the tariff of Michigan Wisconsin Pipe Line Company. 
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Keokuk Gas Service Company was unwilling to agree to 
the stipulation because of the inadequacy of “expert in- 
formation.” American Gas Company “would refuse to 
enter into a stipulation with any affiliate, subsidiary, of 
the American Gas System * * *” 


12732 
Docket Nos. G-18419 e¢ al. 


Michigan Gas and Electric Company took the position 
that despite the burden of proof resting upon the applicants 
to support their proposed rates, a trial might be necessary 
only with respect to the issues on which agreement is not 
reached. However, this party would not agree to the stipu- 
lation, and for the following reasons: 


1. The stipulation proposes a settlement on the basis of 
past and future rates of return that have not been 
supported by evidence. 


. The stipulation does not contemplate that the matter 
of rate design with respect to the past period, but 
only for the future, will be in issue in the hearing. 


- The scope of what is included in “rate design” re- 
mains obscure. 


. The stipulation does not contain a provision requiring 
that such refunds as may accrue to one or both of the 
applicants herein be passed on to the customers of 
those companies. 


. The stipulation does not provide for the reduction 
of the rate levels in the event rates to Michigan Wis- 
consin and American Louisiana are reduced. 


. It is not clear that the question whether American 
Louisiana’s form of rate should be revised is to be an 
issue in the proceeding. 
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7. It has not been established that the test periods con- 
templated by the stipulation are the proper periods. 


The prehearing conference was concluded and the hear- 
ing was recessed to reconvene on October 31, 1961. 


It is not clear from the order of August 31, 1961, and it 
is the purpose of this document to inquire whether the pre- 
hearing conference was intended merely to elicit informa- 
tion helpful to the parties and to the Presiding Examiner 
in the preparation of evidence and the conduct of subse- 
quent sessions of the hearing, or whether the Commission 
contemplates taking further action with respect to the 
stipulation prior to the reconvening of the hearing. This 
question is certified to the Commission for its consideration 
and disposition. 


Respectfully submitted this 29th day of September 1961. 
Edward B. Marsh 
Presiding Examiner 


12741 
UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
American Louisiana Pipe Line. Company and Michigan 
Wisconsin Pipe Line Company 
Docket No. G-18419; Docket Nos. G-12292, G-17512 and 
RP60-9 
Response to Examiner's Certification of Question 


Comes now Michigan Gas and Electric Company, inter- 
venor in the above captioned dockets, and responds to the 
“Certification of Question Pursuant to Section 1.27(b) (8) 
of the Rules of Practice and Procedure” submitted to the 
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Commission on September 29, 1961 by Presiding Examiner, 
Edward B. Marsh; and in response states: 


1. The certification states that it is not clear from the 
Commission’s Order of August 31, 1961, whether the pre- 
hearing conference was intended to elicit information help- 
ful to the subsequent hearings, or whether the Commission 
contemplates taking further action with respect to the 
stipulation prior to reconvening the hearings. It requests 
the Commission’s disposition. 


2. It appears to Michigan Gas and Electrie Company 
that the Commission’s Order of August 31, 1961 is clear and 
unambiguous. It requires that American Louisiana and 
Michigan Wisconsin go forward with the burden of proof 
and each issue as to which all parties cannot agree. The 
Order provides for a pretrial conference during a recess 
of hearings, for the following purpose: 


“to enable each of the parties to the proceedings to either 
agree to, or oppose the proposed stipulation, so that if 
any issues are to be controverted in the hearing, such 
issues may be made specifically known to all the parties.” 
(Mimeo p. 3, emphasis added.) 
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The failure to agree on particular issues makes known the 

issues which are to be controverted in the hearing. On such 

issues, Section 4(e) fixes the burden of proof upon the 
applicants for rate increases, as follows: 

“At any hearing involving a rate or charge sought 

to be increased, the burden of proof to show that the 


increased rate or charge is just and reasonable shall be 
upon the natural gas company .. .” 


3. Michigan Gas and Electric Company has participated 
in all the settlement conferences in a sincere effort to find 
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a basis for settlement of these cases, but it has always 
made clear that, by thus participating, it was not waiving 
its rights to insist that the burden of proof remains on 
the applicants with reference to each issue upon which 
agreement is not reached. 


4. Accordingly there does not appear any basis for the 
Commission to consider the Certification of Question here 
presented. The law, the Commission’s August 31, 1961 
Order, and the consistent position of Michigan Gas and 
Electric Company, require the applicants to go forward 
with the burden of proof upon each issue as to which the 
parties have not agreed. 


Respectfully submitted 
Reuben Goldberg 
George Spiegel 

314 Riddell Building 
Washington 6, D.C. 


Attorneys for Michigan Gas 
and Electric Company 


* * * * 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
Before Commissioners: Joseph C. Swidler, Chairman; 
Jerome K. Kuykendall, L. J. O’Connor, Jr. and Charles 
R. Ross. 
American Louisiana Pipe Line Company, Michigan Wis- 
consin Pipe Line Company 
Docket Nos. G-18419, G-12292, G-17512, RP60-9 


Order in Response to Certification of Questions by 
Presiding Examiner and Specifying Procedure 


(Issued October 20, 1961) 
These proceedings involve proposed rate increases filed 


by Michigan Wisconsin Pipe Line Company (Michigan 
Wisconsin) and American Louisiana Pipe Line Company 


(American Louisiana) pursuant to Section 4(e) of the Nat- 
ural Gas Act (Act). 


By order dated August 31, 1961, the Commission consoli- 
dated the above numbered dockets and directed that a hear- 
ing in the consolidated proceedings commence on Septem- 
ber 21, 1961. The order recited that following three 
conferences held between the Commission’s staff and the 
parties to the proceeding there had been drafted and sub- 
mitted to the Commission on July 14, 1961, a stipulation 
which, with related cost-of-service schedules, would dispose 
of all matters in each of these rate proceedings except for 
the questions of future rate design for each of the two 
companies involved. The order also provided that upon 
the commencement of the hearing it would be recessed and 
a pretrial conference convened to enable each of the parties 
to the proceeding to either agree to, or oppose, the stipula- 
tion above referred to in order “that if any issues are to 
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be controverted in the hearing, such issues may be made 
specifically known to all parties” to the proceeding. 


Pursuant to said order the hearing was convened on 
September 21st, was then recessed, and a prehearing con- 
ference was had, after which the hearing was reconvened 
for the purpose of affording all parties present to state 
their position regarding the stipulation on the record. 


12747 
Docket Nos. G-18419, e¢ al. 


Michigan Wisconsin, American Louisiana, Wayne County, 
Michigan, Michigan Consolidated Gas Company, Ohio Val- 
ley Gas Corporation, Fuels Research Council, et al., Paris- 
Henry County P.U.D., Michigan Gas Utilities Company? 
and the staff of this Commission agreed to the stipulation. 
The Public Service Commission of Wisconsin and the 
State of Wisconsin had no objection to the stipulation inso- 
far as it relates to Docket Nos. G-18419 and RP60-9. How- 
ever, with relation to Docket Nos. G-12292 and G-17512 
(the so-called locked in periods) the Wisconsin Commission 
and the State of Wisconsin except to the rate of return 
provided for in the stipulation and reserve the right to 
contest this issue by brief and oral argument before this 
Commission. 


With the exceptions appearing in the footnotes, the fol- 
lowing parties concurred in the position stated by the Wis- 
consin Commission and the State of Wisconsin, namely, 


1 The stipulation, letter of transmittal to the Commission, and the 
related cost-of-service schedules appear at pages 17 to 37 of the 
hearing transcript of these proceedings. 


? With the understanding that the term ‘‘design of the rates’’ 
as used in Paragraph 7 of the stipulation includes all aspects of the 
tariff of Michigan Wisconsin. 
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Michigan Public Service Commission *, Wisconsin Fuel and 
Light Company, Wisconsin Power and Light Company, 
Wisconsin Natural Gas Company, Wisconsin Michigan 
Power Company, Milwaukee Gas Light Company, Madison 
Gas and Electric Company, North Central Public Service 
Company, Iowa Electric Light and Power Company,‘, Iowa 
Southern Utilities Company *, and Wisconsin Public Sery- 
ice Corporation. 


Only three of the participants refused to concur (with 
the qualifications stated) in the position of Wisconsin and 
the Wisconsin Commission. They were American Gas 
Company (which has not filed a petition to intervene), 
Keokuk Gas Service Company and Michigan Gas Service 
Company. 

Keokuk Gas Service Company was unwilling to agree 
to the stipulation because of the inadequacy of “expert 
information.” American Gas Company “would refuse to 


enter into a stipulation with any * * * subsidiary of the 
American Gas System * * *” 


12748 
Docket Nos. G-18419, et al. 

One of the customers of Michigan Wisconsin, namely, 
Michigan Gas and Electrie Company (Michigan Gas) took 
the position, although it did not contend “that it is neces- 
sary to try all the issues that the stipulation proposed to 


* Except that the stipulation fails to treat tax reserve accounts 
related to accelerated depreciation as cost-free capital in computing 
the allowable return. 


“With the understanding that the issue of maximum allowance 
per day for the use of the SGS rate will be in issue in the hearing 
as a matter of rate design. 


* Except as to future design of the rates. 
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cover”, that it could not agree to the stipulation for the 
following reasons :* 


. The stipulation proposes a settlement on the basis of 
past and future rates of return that have not been 
supported by evidence. 


. The stipulation does not provide that the matter of 
rate design with respect to past periods will be in 
issue in the hearing. 


3. The scope of what is included in the term “rate 
design” as used in the stipulation is not precisely 
defined. 


. The stipulation does not specifically provide that such 
refunds as may accrue to one or both of the respond- 
ents herein be passed on to the customers of those 
companies. 


5. The stipulation does not specifically provide for the 
reduction of the rate levels in the event rates to Michi- 
gan Wisconsin and American Louisiana are reduced. 

. It is not clear that the question whether American 


Louisiana’s form of rate should be revised is to be an 
issue in the proceeding. 


We have considered the rate filings made by Michigan 
Wisconsin and American Louisiana and the stipulation ten- 
dered on July 14, 1961. Such consideration causes us to 
conclude that the stipulation as modified herein is a reason- 
able settlement of these rate proceedings. 


* Counsel for Michigan Gas also indicated that he was continuing 
to raise the matter of test period, but he contemplated further dis- 
cussion on that issue with his principals. No specifie objection to 
the test periods used in the costs of service was voiced by Michigan 
Gas on the record. 
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The basic data to support their claimed rates of return 
were submitted by the respondent companies in their re- 
spective filings in these dockets. In view of the position 
of the Public Service Commission of 
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Docket Nos. G-18419, et al. 

Wisconsin and the State of Wisconsin with respect to the 
rate of return for the so-called “locked in” preceedings 
(Docket Nos. G-12292 and G-17512) and the position of 
Michigan Gas with respect to rate of return generally, we 
believe that this issue should be considered by us after 
receiving briefs and hearing oral argument of all parties 
to this proceeding who wish to be heard thereon. At the 
same time, all parties who wish so to do may present their 
contentions in brief and by oral argument on the point 
raised by the Michigan Public Service Commission regard- 
ing the tax treatment of tax reserve account related to 
accelerated depreciation. 


The term “design of the rates” as used in Paragraph 7 
of the stipulation (Tr. 25) includes all aspects of the 
tariffs of respondents for the future, but as expressly 
stated excludes the rates for small general and develop- 
ment services as defined in the tariffs. This is in consonance 
with the understanding expressed by Michigan Gas Utili- 
ties Company. 


Keokuk Gas Service Company’s counsel stated that 
principally his company’s objection to the stipulation was 
the matter of defining the term “rate design” or “design 
of the rate” as used in the stipulation. He did not state 
what definition his company ascribed to those terms. Of 
course, Keokuk will have every opportunity at the hearings 
to be held on the design of rates to present its contentions 
on this matter along with all other parties to these 
proceedings. 
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American Gas Company stated it had no objection to 
the stipulation insofar as it provided for settlement of 
American Louisiana’s cost of service (Tr. 62), but that it 
would not agree insofar as Michigan Wisconsin was con- 
cerned with any stipulation (Tr. 45). American Gas Com- 
pany’s counsel stated that its refusal was “* * * in view 
of certain occurrencies which are taking place in the state 
of Wisconsin * * *” which “* * * are not relative to this 
proceeding, at least immediately * * *” (Tr. 45, 46). We 
are not advised of the “occurrences” which occasion 
American Gas Company’s adamant refusal to enter into 
any stipulation to which Michigan Wisconsin is a party. 
If such exist, and are relevant to these proceedings we 
believe that American Gas Company should be afforded 
an opportunity to include such contentions as it wishes 
to make regarding them in its brief and oral argument 
which we have hereinabove provided for, and we so find. 


As for the reasons given by counsel for Michigan Gas 


and Electric Company for its refusal to enter into the 
stipulation we shall discuss them seriatim. 


First, Michigan Gas contends that the rates of return 
provided for in the stipulation have not been supported 
by evidence. As heretofore indicated this issue will be con- 
sidered after receipt of briefs and hearing oral argument 
hereinafter provided for. 


12750 
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Second, Michigan Gas contends that the stipulation does 
not place in issue the matter of rate design with respect to 
past periods. We believe it appropriate that the hearing to 
be held on rate design also relate to all rates in issue in 
these proceedings. 
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Third, our indicated understanding of the term “design 
of the rates” as used in the stipulation is set out above. 
We, therefore, do not agree with Michigan Gas that the 
scope of what is included in the term remains obscure. 


Fourth, we agree that the stipulation should be modified 
to provide that each of the respondent companies shall 
pass on to their respective customers all refunds from 
suppliers. 

Fifth, Michigan Gas states that the stipulation should 
provide for the reduction of rate levels in the event rates to 
Michigan Wisconsin and American Louisiana are reduced 
in the future. We also agree that the stipulation should 
be modified to require respondents to reduce their rates if 
the rates of any supplier included in the costs of service 
attached to the stipulation and presently being collected by 
that supplier subject to refund, are subsequently reduced 
by Commission order. 


Sixth, we believe that paragraph seven of the stipulation 
(Tr. 25) is quite clear that the design of rate for American 
Louisiana is to be an issue in the further hearings to be 
held in these proceedings. 


The Presiding Examiner, after hearing the comments of 
all parties who wished to be heard, recessed the hearing 
until October 31, 1961. On September 29, 1961, he certified 
questions to us pursuant to Section 1.27(b) (8) of the 
Rules of Practice and Procedure. We have set forth our 
findings and conclusions regarding the contentions of the 
parties who would not agree to the stipulation at some 
length in order to clearly answer the questions of the 
Examiner. 


The Commission orders: 


(A) That when the hearing reconvenes on October 31, 
1961, each of the respondents herein shall adduce testimony 
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and evidence concerning the design of rates for past 
periods and for the future for both Michigan Wisconsin 
and American Louisiana. Thereafter, the hearings may be 
recessed by the Presiding Examiner for the purpose of 
preparation of cross-examination of such testimony and 
evidence the respondents may adduce, for presentation of 
direct testimony by any other party, and the Commission 
staff, cross-examination thereon, and rebuttal by respond- 
ents. 


(B) At such hearing, the parties may incorporate by 
reference to the Commission’s files such data as may be 
relevant to the issue of rate of return. 


12751 
Dockets Nos. G-18419, e¢ al. 


(C) Briefs concerning the issue of rate of return may 
be filed by any party desiring so to do on or before De- 
cember 15, 1961, and that thereafter oral argument will be 
heard by the Commission, on a date to be hereafter fixed. 


(D) That in said briefs and during such oral argument 
any party to the proceeding may address itself to the treat- 
ment in the stipulation and related schedules of tax reserve 
accounts related to accelerated depreciation. 


(E) At the commencement of the hearing on rate design 
hereinabove provided, the respondent companies and each 
of the parties shall state on the record whether the stipu- 
lation and agreement, as hereby modified, is acceptable. 


By the Commission. 
Joseph H. Gutride, 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; 
Jerome K. Kuykendall, Howard Morgan, L. J. O’Connor, 
Jr., and Charles R. Ross. 


American Louisiana Pipe Line Company, Michigan Wis- 
consin Pipe Line Company 


Dockets Nos. G-18419, G-12292, G-17512, and RP60-9 
Order Permitting Interventions 
(Issued November 21, 1961) 


On October 6, 1961, Paris-Henry County Publi¢ Utility 
District (Paris-Henry) filed a petition seeking leave to 
intervene in the above-entitled consolidated proceedings. 
In its petition, Paris-Henry states that it is a customer of 


American Louisiana Pipe Line Company (American 
Louisiana) and because of the rate and tariff interrela- 
tionships between American Louisiana and Michigan Wis- 
consin Pipe Line Company (Michigan Wisconsin) Paris- 
Henry has a direct and substantial interest in this con- 
solidated proceeding, which cannot be represented ade- 
quately by any other party. 

On October 23, 1961, Michigan Consolidated Gas Com- 
pany (Michigan Consolidated) filed a petition seeking leave 
to intervene in the proceedings in Docket Nos. G-18419, 
G-12292 and RP60-9. By the Commission’s order issued 
May 12, 1959, Michigan Consolidated was permitted to 
intervene in the proceeding in Docket No. G-17512. In sup- 
port of its petition to intervene, Michigan Consolidated 
states that as the largest purchaser of gas from both 
American Louisiana and Michigan Wisconsin it has a di- 
rect and vital interest in these proceedings and should be 
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granted intervention for the purpose of protecting its 
interests as they may appear. 


Michigan Consolidated actively participated as an inter- 
vener in the hearings which were held in Docket No. 
G-17512. Both petitioners participated in the prehearing 
conferences held by Commission’s staff for the purpose of 
limiting the issues and expediting the hearings in these 
proceedings. 


The Commission finds: 


Participation of Paris-Henry in the aboye-entitled con- 
solidated proceeding and Michigan Consolidated in the pro- 
ceedings in Docket Nos. G-18419, G-12292 and RP60-9 may 
be in the public interest. 
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Docket Nos. G-18419, et al. 
The Commission orders: 


Paris-Henry is hereby permitted to intervene in the 
above-entitled consolidated proceedings, and Michigan 
Consolidated is hereby permitted to intervene in the pro- 
ceedings in Docket Nos. G-18419, G-12292 and RP60-9, 
subject to the Rules and Regulations of the Commission: 
Provided, however, That the participation of each petition- 
er shall be limited to the matters affecting asserted rights 
and interests specifically set forth in its petition for leave 
to intervene: and Provided, further, That the admission 
of each petitioner shall not be construed as recognition by 
the Commission that such petitioner might be aggrieved 
because of any order or orders of the Commission entered 
in these proceedings. 


By the Commission. Joseph H. Gutride, 
Secretary. 
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UNITED STATES OF AMERICA 


American Louisiana Pipe Line Company, Michigan Wis- 
consin Pipe Line Company 


Docket No. G-18419; Docket Nos. G-12252, G-17512 and 
RP60-9 


Certification of Proposed Settlement 
To THE ComMISSION: 


By order dated August 31, 1961, the Commission con- 
solidated the above-numbered dockets and directed that a 
hearing in the consolidated rate proceedings commence on 
September 21, 1961. The order recited the submission to 
the Commission on July 14, 1961, of a stipulation and 
related cost-of-service schedules (Tr. pp. 17-37) dispositive 
of all issues in each of these Section 4(e) rate proceedings 


except for questions of rate design for each of the two 
applicant companies. The order provided for a pretrial 
conference to enable the parties to agree to or oppose the 
stipulation so that controverted issues if any would be 
made known to all parties. 


Following said convening on September 21, 1961, of the 
hearing and the prehearing conference (Prehearing Conf., 
pp. 1-140), the Examiner presiding on September 29, 1961, 
certified to the Commission the question of whether the 
prehearing conference was to facilitate subsequent sessions 
of the hearing or whether the Commission planned further 
action as to the stipulation prior to reconvening of hear- 
ing which was scheduled for October 31, 1961. 


By order dated October 20, 1961, the Commission held 
the “stipulation as modified” by it to be “a reasonable set- 
tlement”; made “findings and conclusions regarding the 
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contentions of the parties who would not agree to the 
stipulation”; and specified the procedure to be followed in 
the reconvened hearings. Said order as to the stipulation 
as modified by the Commission and as to the procedure to 
be followed stated: 


“(A) That when the hearing reconvenes on October 31, 
1961, each of the respondents herein shall adduce testi- 
mony and evidence concerning the design of rates for 
past periods and for the future for both Michigan Wis- 
consin and American Louisiana. Thereafter, the hear- 
ings may be recessed by the Presiding Examiner for the 
purpose of preparation of cross-examination of such 
testimony and evidence the respondents may adduce, for 
presentation of direct testimony by any other party, and 
the Commission staff, cross-examination thereon, and 
rebuttal by respondents, 
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“(B) At such hearing, the parties may incorporate by 
reference to the Commission’s files such data as may be 
relevant to the issue of rate of return. 


“(C) Briefs concerning the issue of rate of return 
may be filed by any party desiring so to do on or before 
December 15, 1961, and that thereafter oral argument 
will be heard by the Commission, on a date to be here- 
after fixed. 


“(D) That in said briefs and during such oral argu- 
ment any party to the proceeding may address itself to 
the treatment in the stipulation and related schedules of 
tax reserve accounts related to accelerated depreciation. 


“(K) At the commencement of the hearing on rate 
design hereinabove provided, the respondent companies 
and each of the parties shall state on the record whether 
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the stipulation and agreement, as hereby modified, is 
acceptable.” 


The hearing reconvened on October 31, 1961, before the 
undersigned Presiding Examiner, and a poll of the parties 
was taken as to their acceptance or rejection of the stipula- 
tion as modified by the Commission’s order of October 20, 
1961. (Tr. pp. 68-84) As in the earlier poll, applicants, 
staff and most other parties were in agreement therewith; 
some neither agreed nor disagreed; and several opposed 
the settlement both as originally submitted and as modified 
by the Commission. 


Hearings therefore were held on October 31, November 
1-3, 8, 9, 27-30 and December 1, 1961. Testimony was re- 
ceived from the applicants in support of their proposed 
rates and cost-of-service schedules and from several Iowa 
distributors in support of the Michigan-Wisconsin com- 
modity rate (26¢ per Mef.) as filed in Docket No. CP60-9 


(at least for an Iowa-Missouri Zone) and in opposition to 
those in the stipulation and agreement of July 12, 1961 
(Tr. pp. 17-37), and in the supplemental stipulation and 
agreement of November 8, 1961 (Tr. pp. 370-73). Evidence 
was received from Michigan Gas and Electric Company 
(mainly in the form of Items by Reference) opposing the 
stipulated rates and schedules and in support of amending 
paragraph 3 of the Supplemental Stipulation to provide 
closer adherence to the Atlantic Seaboard formula in set- 
ting Michigan-Wisconsin’s rates (viz, demand $2.72; com- 
modity 29.35¢, Tr. p. 389); weaknesses in the Iowa com- 
panies’ proposals for a lower commodity charge for Michi- 
gan Wisconsin in Missouri and Iowa were developed on 
cross-examination by counsel for Michigan Gas & Electric 
(whose proposal was for a higher commodity charge). 


During the course of the hearings a number of informal 
conferences were held and two supplemental settlement 
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agreements were entered into by the respondents and the 
staff and accepted by a large majority of the other parties. 
(Tr. pp. 373-85; 1069-73.) 


12877 


The first supplemental agreement (Tr. pp. 370-73) set 
the design of the rates of both companies for the future 
(Am. Lou: demand $2.325 and commodity 30.1¢; Mich-Wis: 
demand $3.05 and commodity 27.85¢) and the second (Tr. 
pp. 1067-69) provides in effect for application of the 
Michigan Wisconsin agreed future rates to the interim 
period. That is, Michigan Wisconsin shall bill its custom- 
ers for the interim period from October 7, 1960, to such 
future date as the supplemental stipulation’s rates for the 
future may become effective, at the rates now effective 
subject to refund in Docket CP60-9 (demand $3.50 and 
commodity 26¢), but that all customers shall collect any 
resultant overcharges developed by applying retroactively 


to that interim period the agreed future rates (demand 
$3.05 and commodity 27.85¢); and that no customer shall 
be billed for any undercharges resulting from such retro- 
active application. (Tr. pp. 1064-65.) 


At the close of the hearings on December 1, 1961, motion 
for certification to the Commission of the first and second 
supplemental stipulation and agreement, together with the 
record of the hearings thereon, was made and, in the 
absence of opposition from any party, said motion was 
granted. (Tr. pp. 1070-73.) 


The said first and second supplemental stipulations and 
agreements are hereby certified to the Commission together 
with the comments of the parties as to the latter which 
were filed with the undersigned. If accepted by the Com- 
mission all issues in the four rate cases set out in the 
caption hereof will be settled, with the exception of that 
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of rate of return which was reserved by the Commission 
in its order of October 20, 1961, for decision on the basis 
of briefs and oral argument. 


Recommendation—At the hearing on December 1, 1961, 
applicants and staff requested also (Tr. pp. 1072-73) that 
the undersigned make a recommendation to the Commis- 
sion regarding the motion hereinabove certified. 


In its order of October 20, 1961, the Commission found 
the July 12, 1961, settlement proposal, as modified by 
the said order, to be reasonable. The two supplemental 
stipulations likewise appear to be reasonable. They are 
acceptable to a large majority of the parties, and, if 
accepted, will dispose of four rate cases which otherwise 
will require a trial lasting a year or more. The testimony 
of applicants as to their costs-of-service on which the rate 
designs are based is largely uncontroverted; also the 
testimony of the rate expert of the Iowa companies was in 
agreement in principle with the testimony of the appli- 
cants’ rate expert. Michigan Gas and Electric Company 
and the Iowa companies on the other hand failed to show 
the necessity, in setting Michigan Wisconsin’s rates for 
the future, for either amending paragraph 3 of the Supple- 
mental Stipulation to provide a lower demand and higher 
commodity charge (based on a closer adherence to the 
Atlantic Seaboard formula), or the establishment of a 
two zone rate structure for Michigan Wisconsin with a 
higher demand and a lower commodity charge for an Iowa- 
Missouri zone. 
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In the light of these findings and conclusions the under- 
signed considers the proposed settlement to be a fair and 
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reasonable one and he, therefore, recommends acceptance 
thereof by the Commission. 


Respectfully submitted this 11th day of December, 1961. 


Robert E. Freer 
Presiding Examiner 


12887 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; 
Howard Morgan, L. J. O’Connor, Jr., and Charles R. 
Ross. 


American Louisiana Pipe Line Company, Michigan Wis- 
consin Pipe Line Company 


Docket No. G-18419; Docket Nos. G-12252, G-17512 and 
RP60-9 


Order Rejecting Proposed Settlement Agreement, Remanding 
Proceedings and Granting Subpoena Duces Tecum 


(Issued January 12, 1962) 


These proceedings relate to proposed increased rates 
filed by American Louisiana Pipe Line Company (Ameri- 
ean Louisiana) and Michigan Wisconsin Pipe Line Com- 
pany (Michigan Wisconsin). The hearings, which com- 
menced on September 21, 1961, were recessed for the pur- 
pose of holding conferences, looking towards limitation 
and settlement of issues. On September 29, 1961, the 
Presiding Examiner certified to the Commission the stipu- 
lation which resulted from said conferences, and on Octo- 
ber 20, 1961, we issued an order stating that the stipulation 
appeared to be reasonable and setting forth our findings 
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and conclusions regarding certain reservations of the par- 
ties with respect to said stipulation. 


Subsequent hearings and further conferences resulted 
in two additional stipulations. On December 11 and 12, 
1961, the Presiding Examiner certified, respectively, the 
aforementioned two supplemental stipulations and the 
record in these consolidated proceedings for our considera- 
tion and resolution. At the same time, the Presiding Ex- 
aminer transmitted to us the briefs and memoranda of 
the parties. The record reveals that the parties are not in 
full agreement on the issues (primarily rate design) sought 
to be covered by the supplemental stipulations. In view of 
the lack of agreement by all parties concerned, we conelude 
that we must reject the supplemental stipulations and that 
the issues involved must be determined in ordinary course. 


To this end, we shall remand these matters to the Presid- 
ing Examiner, who may reconvene the hearings for the 


taking of additional evidence, if he deems such to be nec- 
essary, on the issues of rate form and rate level and such 
other issues as to which the parties have not already con- 
cluded their presentations. All parties who 
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have reserved the right of cross-examination pending our 
action on the two supplemental stipulations shall be ex- 
tended an opportunity to exercise such rights. 


Pursuant to Section 14 (ce) of the Natural Gas Act and 
Section 1.23 of the Rules of Practice and Procedure, 
Michigan Gas and Electric Company (Michigan Gas), on 
November 28, 1961, filed an application for a subpoena 
duces tecum which would require that Michigan Wisconsin 
produce certain data and material. The basis of the appli- 
cation is that Michigan Gas desires to show that Michigan 
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Wisconsin should be required to set forth in its tariff the 
terms and conditions under which Michigan Wisconsin 
will provide new or additional service from branch 
or lateral lines. The Commission believes that Michigan 
Gas should be afforded this opportunity, and that the 
requested data, which is peculiarly within the knowledge of 
Michigan Wisconsin, is relevant to that issue. The sub- 
poena is accordingly granted as hereinafter set out. 


It is our view that the testimony and evidence with re- 
spect to the terms and conditions of providing service 
from branch or lateral lines is separable from the other 
issues covered by the supplemental stipulations, and that 
these matters may be heard and decided in two phases: 
(1) Issues relating to rate level and rate form of Ameri- 
ean Louisiana and Michigan Wisconsin; (2) Michigan 
Wisconsin’s branch or lateral line formula. It would ap- 
pear appropriate, in order to expedite the case, that the 
former issues be resolved without awaiting development 
of the testimony and evidence with respect to the branch 
line formula. 


The Commission finds: 


(1) That all parties to these proceedings have not agreed 
to the First and Second Supplemental Stipulations, and it 
is necessary, therefore, that the settlement proposed 
thereby be rejected and these matters be remanded to the 
Presiding Examiner for further proceedings as herein- 
before set out. 


(2) That subpoena duces tecum sought by Michigan Gas 
should be granted as hereinafter ordered. 


The Commission orders: 


(A) The Settlement proposed by the aforementioned 
First and Second Stipulations is hereby rejected. 
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(B) These matters are hereby remanded to the Presid- 
ing Examiner for further proceedings not inconsistent 
with this order. 
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(C) The application for a subpoena duces tecum filed 
herein by Michigan Gas on November 28, 1961, is hereby 
granted insofar as it requests that Michigan Wisconsin 
produce: 


(1) A map of Michigan Wisconsin’s natural gas pipe- 
line system, indicating thereon the length and pipe size 
of all lines. 


(2) For each separate line other than the main trans- 
mission line, a statement setting out the (a) precon- 
struction estimated cost of construction; (b) the actual 
cost of construction; (¢) the pre-construction estimated 
third-year sales; and (d) the actual third-year sales, or 
in those instances where such separate line has not been 
in operation for a period of three years, the actual sales 
for the most recent twelve-month period that coincides 
with the twelve months of the first or second-year pre- 
construction estimates. 


(D) Within thirty days from the date of issuance of 
this order, Michigan Wisconsin shall supply to Michigan 
Gas the material and data set out in paragraph (C) above, 
and at the same time, shall file five copies thereof with the 
Secretary of the Commission. 


By the Commission. 


Joseph H. Gutride, 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


American Louisiana Pipe Line Company, Michigan Wis- 
consin Pipe Line Company 
Docket Nos. G-18419; G-12252, G-17512, and RP60-9 
Presiding Examiner's Notice of Resumption of Hearing 
(January 18, 1962) 

f Pursuant to direction of the Commission contained in its 

Order of January 12, 1962, the hearing herein will resume 

at 10:00 o’clock a.m. on January 30, 1962, in a hearing room 

‘of the Federal Power Commission, 441 G Street, N.W., 

Washington, D.C., in order to permit all parties who 

reserved the right of cross-examination or to offer rebuttal 

evidence, pending the Commission’s action on the two Sup- 
plemental Stipulations, now to exercise such rights. 
Robert FE. Freer 

Presiding Examiner 


BEST COPY AVAILABLE 


from the srigina!l bound volume 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; L. 
J. O’Connor, Jr., and Charles R. Ross. 


American Louisiana Pipe Line Company, Michigan Wis- 
consin Pipe Line Company 


Docket No. G-18419; Docket Nos. G-12292, G-17512, anc 
RP60-9 


Order Permitting Intervention 
(Issued February 16, 1962) 


On January 25, 1962, American Gas Company (Ameri 
can Gas), which receives 100 percent of its natural gas 
requirements for the communities of Fairfax, Tarkio, and 
Rock Port, Missouri, from Michigan Wisconsin Pipe Line 
Company, filed a petition to intervene in the above-entitled 
proceedings. American Gas states “As a customer... , 
Petitioner is vitally interested in the issues relating to 
rate level and rate form of Michigan Wisconsin, par- 
ticularly with respect to the establishment of rate zones 
and rate differentials between that portion of the Michigan 
Wisconsin system serving Iowa and Missouri and other 
portions of the system. These issues were raised but not 
fully tried or disposed of in the prior hearings.” 


The aforementioned petition for leave to intervene was 
not filed on or before the final dates for intervention fixed 
by prior orders in these proceedings, as required by Sec- 
tion 1.8 of the Commission’s Rules of Practice and Proce- 
dure. However, the issue of zoning the Michigan Wiscon- 
sin system for the first time was raised subsequent to said 
dates. 


358 


BEST COPY AVAILABLE 


from the srigina! bound volume 


(12960) 


The Commission finds: 


Good cause exists to permit the late filing of the petition 
to intervene and to permit full intervention in these pro- 
ceedings from this day forward. 


The Commission orders: 


American Gas is hereby permitted to intervene in the 
indicated proceedings, as hereinbefore set out, subject to 
the rules and regulations of the Commission: Provided, 
however, that the participation 
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shall be limited to matters affecting asserted rights and 
interests as specifically set forth in its petition; and, Pro- 
vided, further, that the admission of American Gas, as an 
Intervener, shall not be construed as recognition by the 
Commission that it might be aggrieved because of any 
order or orders of the Commission entered in these 
proceedings. 


By the Commission. 


Joseph H. Gutride, 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; 
Howard Morgan, L. J. O’Connor, Jr., Charles R. Ross, 
and Harold C. Woodward. 

American Louisiana Pipe Line Company, Michigan Wis- 
consin Pipe Line Company 

Docket No. G-18419; Docket Nos. G-12292, G-17512, and 
RP60-9 

Order Permitting and Denying Interventions 
(Issued July 20, 1962 


Petitions to intervene in the subject proceedings were 
filed on February 1 and 2, 1962 by the cities of Bloomfield 
and Lamoni, Iowa; the cities of Stanberry and Bethany, 
Missouri; and the New London Gas Company, the Wapello 


Light Company, and the Allerton Gas Company. Each peti- 
tion states that “it did not intervene ... prior to this time 
because it was not aware that the design of rates was 
proposed to be changed” as now indicated by the record. 


The aforementioned petitions were not filed within the 
time prescribed by Section 1.8 of the Commission’s Rules 
of Practice and Procedure and by Commission order 
issued May 6, 1960 in Docket No. RP60-9. However, since 
the “branch line policy” issue and the “zone” issue were 
raised at hearing subsequent to the time for filing petitions 
to intervene, it would appear to be appropriate and in the 
public interest to permit the interventions sought in Docket 
No. RP60-9 wherein these two issues have been raised. 


The Commission finds: 


(1) Good cause exists to permit the late filing of the 
aforementioned petitions to intervene and to permit full 
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intervention in the future proceedings in Docket No. 


RP60-9. 


(2) Good cause has not been shown to permit such late 
filing as to the proceedings in Docket Nos. G-18419, 
G-12292 and G-17512. 


The Commission orders: 


(A) The aforementioned Petitioners are hereby per- 
mitted to intervene in future proceedings in Docket No. 
RP60-9, subject to the 
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rules and regulations of the Commission: Provided, how- 
ever, that the participation shall be limited to matters af- 
fecting asserted rights and interests as specifically set forth 
in their petitions; and, Provided, further, that the admis- 
sion of said Petitioners, as Interveners, shall not be con- 


strued as recognition by the Commission that they might 
be aggrieved because of any order or orders of the Com- 
mission entered in these proceedings. 


(B) The aforementioned petitions to intervene, as such, 
relating to the proceedings in Docket Nos. G-18419, G-12292 
and G-17512, are hereby denied. 

By the Commission. 
J. H. Gutripe 


Joseph H, Gutride, 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; 
Howard Morgan, L. J. O’Connor, Jr., and Harold C. 
Woodward. 

Docket No. 


American Lovistana Pier Lint Company G-18419 
Micuican Wisconsin Pies Lint Company G-12292, 
G-17512 
and RP60-9 

OPINION NO. 363 


Opinion and Order Determining Rate of Return and Deferring 
Final Decision on Treatment of Accruals for Deferred 
Federal Income Taxes 


(Issued September 17, 1962) 


Woopwarp, Commissioner: 


We are concerned here with certain issues arising on 
three applications for increased rates filed by Michigan 
Wisconsin Pipe Line Company (Michigan Wisconsin) and 
one filed by American Louisiana Pipe Line Company 
(American Louisiana) under Section 4(d) of the Natural 
Gas Act (Act). All the proposed increases were permitted 
by Commission order to become effective subject to refund. 
The first and second increases filed by Michigan Wisconsin 
involve locked-in periods." 

By our order issued herein on October 20, 1961, we 
approved a Stipulation and Agreement by the parties (Tr. 


1 Michigan Wisconsin’s first increase, in Docket No. G-12292, became effee- 
tive subject to refund from September 15, 1957 through February 29, 1960; 
its second increase, in Docket No, G-17512, from March 1, 1960 through 
October 6, 1960; and its third, in Docket No. RP60-9, became effective as of 
October 7, 1960, and is presently in effect subject to refund. American 
Louisiana’s inercase in Docket No, G-18419 became effective as of November 1, 
1959, and is presently in effect subject to refund. 
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19-37) respecting the costs of service for American Louisi- 
ana and Michigan Wisconsin for all the increased rates 
proposed herein, except for (1) the 6.5 percent rate of 
return shown for Michigan Wisconsin particularly for the 
locked-in periods; and (2) the proper treatment, in fixing 
rates of return, of accruals for deferred federal income 
taxes resulting from the use of liberalized depreciation 
and accelerated amortization under Sections 167 and 168 
of the Internal Revenue Code. 


Briefs have been filed and oral argument was held on 
August 3, 1962. We here dispose of the above two issues 
not agreed to in the Stipulation. Also, a further issue 
respecting rate design has been heard by the examiner 
and briefed, as provided in the October 20, 1961 order, so 
that with our decision here, the examiner can conclude his 
consideration of this case. 
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Rates or Return 


Michigan Wisconsin requests that we approve the 6.5 
percent rate of return reflected in the Stipulation for the 
three periods covered by it filings. It contends that this 
figure represents a substantial concession on its part, is 
approved by the Commission’s staff, will yield it rates of 
return on equity lower than those we have permitted com- 
parable natural-gas companies, and is otherwise supported 
by the facts* and the law. 


2The record in this case consists, under our order issued October 20, 1961, 
of material relevant to the rate of return issue incorporated by reference to 
the Commission’s files, comprising (Tr. 91-102) American Louisiana’s Form 2 
Reports for the years 1956 through 1960; Michigan Wisconsin’s Form 2 
Reports for the years 1955 through 1960; Michigan Wisconsin’s rate increase 
applications in Docket Nos. G-12292 and G-17512; Exhibit 12 adduced in 
evidence in Docket No, G-10524, incorporated by reference by Statement F 
in Michigan Wisconsin’s rate filing in Docket No. G-17512; and Statements F, 
L and M of Michigan Wisconsin’s rate increase application in Docket No. 
RP60-9. 
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Some of Michigan Wisconsin’s customers, notably Michi- 
gan Gas & Electric Company (Michigan Gas), contend that 
the fair rate of return for the two locked-in periods is 6 
percent, and for the future 6.25 percent.* The Public 
Service Commission of Wisconsin and the Michigan Public 
Service Commission argue in their brief* for a 6.25 per- 
cent rate of return for the locked-in periods, but are agree- 
able to 6.5 percent for the future.® 


We conclude that the 6.5 percent reflected in the Stipula- 
tion is a fair rate of return for Michigan Wisconsin for 
the three periods involved in this proceeding; and the 6 
percent for American Louisiana, which is not contested, is 
a fair rate of return for that company.® 

Determining a fair rate of return is a matter of judg- 
ment, exercised in light of all the relevant factors in each 
particular case. Respecting one important factor, the 
rate of return should be sufficient to enable the company 
to meet the capital costs of its business, including service 
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on the debt and dividends to the equity owner. The return 
to the equity owner ‘‘should be commensurate with returns 
on investments in other enterprises having corresponding 
risks,’’? and should moreover ‘‘be sufficient to assure con- 


3North Central Public Service Co. agrees and Iowa Southern Utilities 
Company agrees as to the locked-in periods. 


4The two state commissions, and some of the other parties which filed 
briefs, did not appear at the oral argument. 


SIowa Electric Light and Power Company agrees with the two state 
commissions. 


6 This determination is subject, with respect to future rates described here- 
inafter, to the requirements set forth in the ‘‘Treatment of Acerual’s for 
Deferred Federal Income Taxes’’ section and paragraph (B) of this order. 
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fidence in the financial integrity of the enterprise, so as 
to maintain its eredit and to attract capital.’’7 Thus we 
must examine Michigan Wisconsin’s capital structure, its 
public and private sources of capital, its indicated rate of 
return on equity compared to such rates of return to com- 
parable companies, its investment credit, its record of 
interest and dividend payments, and other relevant facts. 


The following table shows the capital structure of Michi- 
gan Wisconsin as of December 31 for each of the years 
1957 through 1960, embracing the period covered by its 
rate increase applications, and an average for the entire 
period. The table also shows the cost rates associated 
with each of the company’s individual bond issues, certain 
414 percent and 44% percent notes, and its indicated rate of 
return on common equity, assuming a 6.5 percent overall 
rate of return: 

Capitalization of Michigan Wisconsin Pipe Line Company 


As of December 31, Cost 

”_ ST 4-yr. Percent of rate 
1957 1958 1959 1960 average — ave, total (r/r 
Security $(000) $000) $(000) $ (000) $(000) capitalization on eq.) 


Ist Mtge. 
Bonds 
3 1968 46,140 42,650 39,040 35,300 40,783 3.67% 


%s 1977 30,000 29,520 28,520 27,470 28,877 6.35 
5% 1980 — _ 30,000 7,500 5.88 


See, Prom. 
Notes 20,000 16,000 9,000 h 4.44 


87,560 108,770 86,160 . 4.84% 


Common 
Equity 38,08 3 50,777 58,097 46,539 5. 9.57 
111,272 138,337 166,867 


ee = a eel 


Hope Natural Gas Co., 320 U.S, 591, 603. 
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Including accumulated deferred federal income taxes in 
Michigan Wisconsin’s capital in accordance with Opinion 
No. 342 in Northern Natural Gas Company, 25 FPC 431 
(1961), such tax accruals would comprise 2.1 percent of 
the average total capitalization with a cost rate of 1.5 per- 
cent; long-term debt would comprise 63.6 percent of the 
average total capitalization with a cost rate of 4.84 per- 
cent; and common equity would comprise 34.3 percent with 
a “‘cost rate’’ of 9.88 percent, again assuming a 6.5 per- 
cent overall rate of return. 
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Michigan Wisconsin has heretofore been allowed a 6 
percent overall rate of return.’ As the foregoing table 
shows, the company’s cost of debt financing has been in- 
creasing in recent years. Up to 1960, M ichigan Wisconsin 
issued three series of bonds. The first series, due 1968, 
which was sold privately to finance the initial construc- 
tion, carries the relatively low interest rate of 3% percent. 


However, the second series, due 1977, carries the consid- 
erably higher coupon of 614 percent, which exceeds the 
6 percent overall rate of return allowed the company. 
Also, the third series, due 1980, carries a coupon of 57/8 
percent. The 614 percent series and the 57/8 percent 
series were required by the Securities and Exchange Com- 
mission to be sold publicly at competitive bidding in 1957 
and 1960, respectively, when interest rates were relatively 
high.® Michigan Wisconsin’s publicly held bonds are rated 
Baa by Moody’s Public Utility Manuals, which character- 


8 See Opinion No. 275, issued July 30, 1954 in Docket Nos. G-1678, et al., 
(13 FPC 326), and our orders issued on October 15, 1957, in Docket No. 
G-8511 (18 FPC 407), and on March 6, 1959, in Docket No. G-10524 (21 
FPO 306). 


9 During 1961 Michigan Wisconsin also sold publicly at competitive bidding 
$30,000,000 of a fourth scries of first mortgage pipeline bonds at 5%; percent, 
due 1981. 
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izes them as ‘lower medium grade”’ investments. Michi- 
gan Wisconsin also issued and sold to banks the 414 and 
414, percent promissory notes shown, due serially to 1966. 


Comparing the indicated rates of return on Michigan 
Wisconsin’s equity’ with those to other natural-gas com- 
panies in recent rate cases also supports a somewhat higher 
overall rate of return to Michigan Wisconsin than its 
present 6 percent. Using the average capitalization shown 
in the foregoing table, and assuming an overall rate of 
return of 6.5 percent, the indicated rate of return on 
Michigan Wisconsin’s equity for all the periods involved 
in this case is 9.57 percent, exeluding deferred federal 
income taxes; and 9.88 percent, including such taxes at 
1.5 pereent. Perhaps more pertinent for the future, on the 
basis of the company’s capitalization as of December 31, 
1960, the most recent data of record, the indicated rates 
of return on equity are 9.20 percent and 9.70 percent, ex- 
cluding and including deferred income taxes, respectively. 


In comparison, excluding deferred income taxes, South- 
ern Natural Gas Company was allowed a 6.5 percent 
overall rate of return with an indicated 10.18 percent 
rate of return on equity (July 8, 1960, 24 FPC 26); Ten- 
nessee Gas Transmission Company was allowed 6.125 per- 
cent overall with 10.12 percent on equity (August 9, 1960, 
24 FPC 204); and United Gas Pipe Line Company was 
allowed 6.25 percent overall with 10.3 percent on equity 
(January 4, 1961, 25 FPC 26). 
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Including accruals for deferred federal income taxes, 
Northern Natural Gas Company was allowed 6.25 percent 
overall with an indicated 10.50 percent on equity (Op. No. 


10 Michigan Wisconsin’s common stock is held by American Natural Gas 


Company, a registered public utility holding company which controls it and 
American Louisiana. 
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342, March 7, 1961, 25 FPC 431); Kansas-Nebraska Nat- 
ural Gas Company was allowed 6.50 percent overall with 
10.80 percent on equity (Op. No. 343, March 8, 1961, 25 
FPC 448); and Panhandle Eastern Pipe Line Company 
was allowed 6.25 percent overall with 10.47 percent on 
equity (March 20, 1961, 25 FPC 550). And Alabama- 
Tennessee Natural Gas Company, admittedly a much 
smaller company, was allowed 6.5 percent overall for 
three locked-in periods and for the future, with rates of re- 
turn on equity ranging from 10.16 percent in 1955 to 9.25 
percent prospectively (Op. No. 360, June 13, 1962, Docket 
Nos. G-5471, et al., FPC ). 

The decisions in the above cases are of course based on 
the facts concerning the companies involved but it is rele- 
vant to note that the indicated rates of return on Michi- 
gan Wisconsin’s equity are lower than those of the above 
companies in practically every instance. This is offset, 
however, by the fact that Michigan Wisconsin is a rela- 


tively sheltered enterprise. Two-thirds of the gas it trans- 
ports is sold to distributing company affiliates, Michigan 
Consolidated Gas Company and Milwaukee Gas Light 
Company, which also are subsidiaries of American Natural 
Gas Company; and one-third of its financial capital (the 
common equity portion) is either retained earnings or is 
supplied by American Natural Gas Company. 


The facts otherwise indicate that the financial integrity 
of Michigan Wisconsin, American Louisiana, and Ameri- 
can Natural Gas Company is sufficiently well-established. 
Such authoritative volumes as Moody’s Public Utility 
Manuals and Standard & Poor’s disclose no instance of 
these companies’ failing to meet interest payments due 
investors. American Natural Gas Company’s stock is a 
seasoned issue listed for trading on the New York Stock 
Exchange," and has paid dividends every year since 1904. 


11 This company was once known as American Light & Traction Company. 
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Accordingly, we conclude that, particularly in light of 
the relatively high cost of debt to the company, the fair 
rate of return for Michigan Wisconsin for the periods in- 
volved herein (subject to paragraph (B) hereinafter) is 
6.5 pereent. However, Michigan Wisconsin should take 
all possible action to improve its general credit standing 
—as indicated previously, its publicly-held bonds are rated 
Baa by Moody’s—in order to reduce its high debt capital 
costs. Its efforts to do so will be considered in any fu- 
ture rate case. 


The foregoing largely disposes of the opposing parties’ 
arguments for lower rates of return, particularly for the 
locked-in periods. Thus Michigan Gas and others argue 
that Michigan Wisconsin must have considered 6.25 per- 
cent adequate since its two rate filings for the locked-in 
periods were 
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based on this figure. Also, they contend that if 6.25 per- 
cent was considered adequate for what was then the fu- 
ture, is is more than adequate for what have become past 
periods from which all risk is eliminated. Further, they 
argue that allowing Michigan Wisconsin more than the 
6.25 pereent stated in its applications violates the rate 
provisions of the Act, which deny the Commission power 
to make effective a rate higher than the company filed. 


While the rate of return stated in a company’s rate 
inerease application is indicative of its views at the time 
of filing, it is not necessarily binding; the fair rate of 
return is to be determined on the basis of all the relevant 
facts in the particular case. See Opinion No. 360, in 
Alabama Tennessee Natural Gas Company, issued June 
13, 1962, Docket Nos. G-5471, et al., mimeo. p. 10, cited 
previously. Nothing in Sections 4(e) and 5(a) forbids 
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our increasing—or lowering*—the requested rate of re- 
turn in conformance with the facts, which in this case sup- 
port 6.5 percent for all the periods in question. 


The opposing parties further contend that two consid- 
erations basic to determining rates of return have no 
application for the locked-in periods, namely, the allow- 
ance necessary to attract additional capital; and the nec- 
essary compensation for unknown risks of the future. It is 
argued that for such past periods, the capital require- 
ments are already met; and no risk is involved since costs 
are known and unchangeable. 


However, the principles applicable in determining a fair 
rate of return are the same for a locked-in period as for 
the future. And the fair rate of return to a company 
should be determined under those principles on evidence 
of the company’s financial needs and other pertinent fac- 
tors for the locked-in period and for the future. Cf., the 
Alabama-T ennessee Opinion No. 360, cited above. 


TREATMENT OF ACCRUALS For DEFERRED FEDERAL 
Ixcome Taxes 


Turning to the issue of the proper treatment, in fixing 
rate of return, of accruals for deferred federal income 
taxes, the Public Service Commission of Wisconsin, with 
which the Michigan Public Service Commission and Iowa 
Electrie Light and Power Company concur, contends that 
such tax accruals should be treated as capital obtained 
at zero cost, or the accruals deducted from the rate base, 
arguing that the Northern Natural opinion and cases fol- 
lowing it are in error and should be reversed. 


12We note that the indicated return on Michigan Wisconsin’s equity of 
9.57 percent, at an overall rate of return of 6.5 percent (excluding deferred 
taxes) is lower than the indicated 10.15 percent on equity at the overall rate 
of return of 6.75 percent (excluding deferred taxes) requested in the com- 
pany’s application filed in Docket No. RP60-9. 
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Michigan Wisconsin contends that it would be inappro- 
priate to reexamine this question in this case since this 
is essentially a settlement of the costs of service, and it 
was stipulated that no party agreed to or was bound 
by any underlying methods or principles. Further, the 
company argues that it would be fruitless to reconsider 
the issue here, since even if deferred taxes were treated as 
zero cost capital, Michigan Wisconsin’s return on com- 
mon equity would still be substantially below that allowed 
other pipeline companies in recent cases, as discussed 
above. 


As to the contentions of the Public Service Commission 
and the other parties taking generally its position, we have 
decided to follow the procedure we followed in our Opinion 
No. 360, issued June 13, 1962, in Alabama-Tennessee Nat- 
ural Gas Company, Docket Nos. G-5471, et al., mimeo. pp. 


2, 16, cited above. There, we deferred decision on the is- 
sues of what treatment to accord the use of liberalized 
depreciation in computing Alabama-Tennessee’s income 
taxes, and of accumulated deferred taxes resulting there- 
from in determining its rate of return, in order to permit 
re-examination of these issues after additional briefing 
and oral argument now scheduled for November 1, 1962. 
Pending such re-examination, we permitted the examiner’s 
treatment of these issues, which followed our earlier de- 
cisions. Likewise in this case we shall, with respect to 
liberalized depreciation, permit the treatment heretofore 
accorded such deferred tax accruals in the Northern Nat- 
ural opinion for the past periods involved and the interim, 
deferring final decision thereon until we reach a decision 
in the Alabama-Tennessee case. Then, we shall finally 
decide these questions here in the light of our re-examina- 
tion in the Alabama-Tennessee case, such decision herein 
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to be applicable to Michigan Wisconsin’s and American 
Louisiana’s rates from and after the date thereof. 


Contrary to Michigan Wisconsin’s contention, it is ap- 
propriate to re-examine these questions here, as our Oc- 
tober 20, 1961 order contemplated. For the reasons given 
above, the indicated rate of return on equity we herein 
permit the company for the locked-in periods and for the 
interim is fair and reasonable, even though below that 
allowed other companies. Likewise, the rate of return 
we allow for the future will also be fair and reasonable, 
whether or not below that allowed other companies. 


The Commission orders: 


(A) Subject to paragraph (B) of this order, the fair 
rate of return for Michigan Wisconsin for all the periods 
involved in this proceeding is 6.5 percent, and for American 
Louisiana 6 percent. 


(B) Decision respecting the treatment to be accorded 
the use of liberalized depreciation under Section 167 of 
the Internal Revenue Code 
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in the computation of Michigan Wisconsin’s and Ameri- 
can Louisiana’s federal income taxes, and of aceruals for 
deferred taxes resulting therefrom in the determination 
of their rates of return, is deferred as hereinabove set 
forth; and pending such decision, the treatment hereto- 
fore accorded liberalized depreciation by our Northern 
Natural Opinion No. 342, cited above, is permitted. 


By the Commission. 


Commissioner Morgan not participating. 
Commissioner Ross stated that had he been present 
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at the meeting he would have voted in favor of the 
adoption of this opinion and order. 
(Seal) 
J. H. Gurrwe 
Joseph H. Gutride, 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
Decision 
Docket No. G-18419 
Docket Nos. G-12292, G-17512 and RP60-9 


Amentcan Lovistana Pier Line Comraxy 
Micuican Wisconsin Pree Lixe Company 


Upon Issue of Proper Design of Rates 
(Issued September 27, 1962) 
* * * * 
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Ix‘rropucrory STATEMENT 


Freer, Presiding Examiner: Involved herein Sections 
4(d) and (ec) of the Natural Gas Act (Act) are three rate 
filings by Michigan Wisconsin Pipe Line Company (Mich 
Wis) and one by American Louisiana Pipe Line Company 
(Am Lou), all of which became effective subject to refund 
following suspension by the Commission. 


Historical Background 


Mich Wis was originally certificated November 30, 1946 
and January 7, 1947 in Docket No. G-669 (5 F.P.C. 953 and 
6 F.P.C. 1) to build and operate a natural gas pipeline from 
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north Texas to the Austin Storage field’ near Big Rapids, 
Michigan, with a branch line to Milwaukee and lateral lines 
to other Wisconsin communities, to Marysville, Missouri, 
and to Mt. Pleasant, Burlington, Fort Madison and Keokuk, 
Towa. 


Am Lou was originally certificated October 1, 1954 and 
May 7, 1956, in Docket No. G-2306 (13 F.P.C. 380 and 15 
F.P.C, 28) to construct and operate a natural gas pipeline 
from Southern Louisiana to Detroit, Michigan, with most of 
its initial capacity of 380,000 Mef per day allocated to two 
affiliates? (viz., 100,000 Mef to Mich Wis and 200,000 to Mich 
Con). Other customers are: Ohio Valley Gas Corporation; 
Lincoln Natural Gas Company, Inc.; Paris-Henry County 
Public Utility District; Northern Indiana Public Service 
Company ; and Consumers Natural Gas Corporation. 


13191 
The Rate Filings 


The four rate filings are :* 


(1) Docket No. G-12292 involves an increase in the 
straight commodity rate of Rate Schedule G-1 to 37.5¢ per 
Mef filed by Mich Wis on March 1, 1957, and made effective 
subject to refund as of September 15, 1957. 


(2) Docket No. G-17512 involves FPC Gas Tariff Second 
Revised Volume No. 1 including Rate Schedule ACQ-1 a 
demand-commodity form of rates filed by Mich Wis on 


1From where Austin Ficld Pipe Line Company was to make delivery to 
Michigan Consolidated Gas Company (Mich Con) for service to Detroit and 
other Michigan communities. (6 F.P.C. 1, 9-10). 


2 Mich Wis, Am Lou, Mich Con, Austin Ficld Pipe Line Company, Milwaukee 
Gas Light Company arc, and Madison Gas & Electric Company (Madison), 
formerly was interrelated parts of the American Natural Gas System, formerly 
American Light and Traction Company, (Cf 6 F.P.C. 1, 5, 9, 10, 14 and 34). 


3 All are increases in previous rates; None are for initial service. 
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November 19, 1958, which became effective subject to refund 
on March 1, 1960, with a demand charge of $2.62 per Mef; a 
commodity charge of 24¢ per Mef ; a development rate of 39¢ 
per Mecf; a SGS-1 rate of 39¢ per Mecf; and an OS-1 rate of 
24¢ per Mef.* 


(3) Docket No. RP60-9 involves an increase in all Mich 
Wis rates, filed April 6, 1960, and made effective subject 
to refund on October 7, 1960. The demand charge under 
the ACQ-1 Rate Schedule became $3.50 per Mef and the 
commodity charge 26¢ per Mef, with a development rate of 
46¢ per Mcf; the SGS-1 rate was increased to 46¢ per Mef 
and the OS-1 rate to 26¢ per Mef. These rates are cur- 
rently effective. 


(4) Docket No. G-18419 involves a demand-commodity 
form of tariff filed by Am Lou on April 6, 1959 which be- 
came effective subject to refund as of November 1, 1959. 
The tariff includes a CD-1 rate consisting of a demand 


charge of $3.61 and a commodity charge of 27¢ per Mef, 
with a development rate of 43¢ per Mcf, and a Small Gen- 
eral Service (SG-1) rate of 48¢ per Mef. These rates which 
constituted an increase in level as well as a change of form 
are currently in effect. 


4 During the interim period March 1-August 31, 1960, the maximum average 
rate of 37.5¢ per Mef, is provided to facilitate the transition by Mich Wis’s 
customers from a straight commodity rate to the demand-commodity rates, 
The form of tariff was approved by the Commission on September 30, 1959, 
with certain modifications including the provision for Small General Service 
(SGS-1) and Overrun (OS-1) rate schedules (22 F.P.C, 603). The rates and 
refunds involved in both (1) and (2) then were settled by stipulation spread 
upon the record, (T. 20, 21, 27-28), with the rate of return yet to be fixed 
by the Commission, (Order of October 20, 1961; n 10 infra). 


5 Nearly two years after the rejection (December 13, 1957) in Docket No. 
G-12414 of a previous demand-commodity form of tariff without prejudice 
(T. 394) to renewal of the request therefor after two years operating experience 
or a test year period based on at least one years actual experience. (18 F.P.C, 
795, 797). 
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Pretrial Conference and Hearings 


By order issued August 31, 1961, these four dockets were 
consolidated and the hearing set for September 21, 1961. 
This order also provided for a pretrial conference to deter- 
mine the issues to be litigated and to enable the parties to 
agree to or to oppose a stipulation agreement (Exhibit ‘‘A’’ 
in the Appendix hereto) together with related costs of 
service (dated July 14, 1961) submitted to the Commis- 
sion as the result of a series of conferences) and designed 
to dispose of all issues except future rate design (T. 17-37). 
Certain questions as to the stipulation which were raised at 
the pre-hearing conference by various interveners® were 
certified by the Examiner to the Commission. 


The Commission considered these questions and objec- 
tions; its order of October 20, 1961, modified the stipulation 
accordingly; and found the modified stipulation to consti- 
tute ‘‘a reasonable settlement of these proceedings,’’ dis- 
posing of all issues except for questions of rate design; and 
for rates of return which it was agreed should be presented 
to the Commission for decision upon basis of briefs and an 
oral argument.’ A resumption of the hearing was directed 
also by the Order of October 20, 1961 for determination of 
the rate design issue and decision was reserved therein as 
to the rate of return issue. Having been directed to state 
for the record whether the stipulation and agreement as 
modified was acceptable all parties agreed thereto (T. 


6Interveners participating in the pre-trial conference and the hearings 
included the State Commissions of Illinois, Michigan and Wisconsin, the 
County of Wayne, Michigan, City of Detroit and other municipalities, the 
coal interests and thirty-odd customers. 


7 The order of October 20, 1961 became final in the absence of any appli- 
cation for rehearing. These matters settled by the July 14, 1961 stipulation, 
including the rates and rate provisions for Am Lou and the costs-of-service 
for both Companies, are not in issue herein (T. 68-69, 75 et seq.) 
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69-84) except Michigan Gas & Electrie Company, Towa 
Southern, North Central, Keokuk Gas Service Company 
and American Gas Company, who neither agreed nor dis- 
agreed. (T.75, 78,81). The order of October 20, 1961, pro- 
vided for incorporation into this record by reference of data 
(see: T. 85-88) relevant to the issue of Mich Wis’ rate of 
return ‘‘generally’’ and for the locked-in periods involved 
in Docket Nos. G-12292 and G-17512, which issue was re- 
served for determination by the Commission after consid- 
eration of briefs and oral argument. 


The order of January 12, 1962, severed the issue of Mich 
Wis’ lateral line policy which will become a second phase of 
Docket No. RP60-9. A proposal for establishing zone rates 
for Mich Wis’ Missouri and lowa customers (T. 892-93), 
was postponed by agreement of the parties with the under- 
standing that such matter may become a third phase; also 
that any zone rates which may result will be effective pros- 
pectively only (T. 1392-93). 


13193 
The Resumed Hearings 


As directed by said order the hearing reconvened on 
October 31, 1961, and sessions thereof were held through 
December 1, 1961. Meantime as a result of a number of 
informal conferences two supplemental stipulations dated 
November 8 and December 1, 1961, respectively, designed to 
settle the remaining issues, (T. 370-73 and 1067-69) were 
entered into by the respondent companies, the Staff and a 
large majority of the other parties—all exeept Michigan 
Gas and four Iowa customers (See T. 374-84, 392-94, 412-13). 


Upon motion and without opposition to such procedure, 
certification of the supplemental stipulations (T. 1070-73, 
1101-02), with recommendation that they be accepted and 
approved, was made to the Commission on December 11 
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and 12, 1961. By order issued January 12, 1962 the Com- 
mission rejected the supplemental stipulations for ‘‘lack of 
agreement of all parties’? and remanded the matters to the 
Presiding Examiner for determination ‘‘in ordinary 
course.”’ 


Pursuant to this order of January 12, 1962 and a notice 
of hearing by the Examiner, additional hearings began on 
January 30, 1962 and were concluded on February 20, 1962, 
with the respondents, the Staff, Iowa-Southern Utilities 
Company (Iowa-Southern) North Central Publie Service 
Company (North Central), Koekuk Gas Service Company, 
Madison Gas & Electrie Company (Madison), and Wiscon- 
sin Fuel & Light Company presenting witnesses, and with 
Michigan Gas offering a number of items of evidence by 
reference and like the coal interests, all of these parties 
participated extensively by the way of cross-examination 
of witnesses produced by the other parties. 

Pursuant to opportunity extended to all parties, initial 
briefs were filed by the Respondents, the coal interests and 
twelve other interveners,* and reply briefs were filed by 
the Respondents, the Staff, the coal interests, Michigan 
Gas, Iowa Southern and North Central Company. 
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Tue Issvrs 


The stipulation of July 14, 1961, as modified and approved 
by the Commission’s order of October 20, 1961,” limited the 


§ As listed in footnote 2 on page 2 of the Answering Brief of the Staff 
they were (1) Michigan Public Service Commission; (2) Wisconsin Public 
Service Commission; (3) County of Wayne, Michigan; (4) Michigan Gas & 
Electric Company; (5) North Central Public Service Company; (6) Michigan 
Gas Utilities Company; (7) Madison Gas and Electrie Company; (8) Wis- 
consin Natural Gas Company and Wisconsin Michigan Power Company ; 
(9) Wisconsin Fuel and Light Company; (10) Wisconsin Power and Light 
Company; (11) Wisconsin Publie Service Corporation; and (12) Iowa- 
Southern Utilities Company. 


378 


(13194) 


issues to be determined herein to the proper design of rates 
for each of the companies.” The propriety of a two-part 
contract-demand form of tariff for Am Lou, heretofore dis- 
approved on December 13, 1957 without prejudice to re- 
newal after 2 years of operating experience, (18 F.P.C. 795) 
again is presented herein.! 


The allocation of costs between demand and commodity 
components of the rates (T. 25) and the proper relation of 
Mich-Wis’ billing demands and contract demands" also are 
presented for determination herein. The amounts to be 
refunded by the companies is a corollary to the determina- 
tion of the reasonable rates. 


The Commission’s Order as to Rates of Return 


Pursuant to the Commission order of October 20, 1961, a 
number of items of evidence by reference bearing upon the 
proper rates of return on rate base and the proper rate 
of return on deferred income tax accruals for Mich Wis in 
Dockets Nos. G-12292, G-17512 and RP60-9 and for Am Lou 
in Docket No. G-18419 were included in the record: also 
pursuant to the said order briefs were submitted to the 
Commission on or before December 15, 1961. Oral argu- 
ment on the issue of rate of return was held August 3, 1962. 


By its order issued September 17, 1962, the Commission 
disposed of the issue of rates of return by finding six per- 


©The provisions of the several stipulations are hereinafter discused in 
context of filings affected. 


10 The Commission’s decision as to the rate of return issue is hereinafter 
set forth. 


11 By order issued (in Docket No. G-17512) on September 30, 1959, such a 
form of tariff was approved for Mich Wis (22 F.P.C. 603). 


12 Including Staff witness Hertz’s theory of synchronizing or equating bill- 
ing and contract demand and the contentions of Michigan Gas that the 
inereased revenues flowing from increased billing demands constituted an 
unauthorized increase in rates. 
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cent and six and one-half percent as the fair return for 
Am Lou and Mich Wis respectively, for all of the periods 
and filings here under consideration; but deferring decision 
respecting the treatment to be accorded the use of liberal- 
ized depreciation under Section 167 of the Internal Revenue 
Code in the computations of Michigan Wisconsin’s and 
American Louisiana’s federal income taxes and of accruals 
for deferred taxes resulting therefrom in the determination 
of their rates of return. 


13195 
As has been indicated, by order issued October 20, 1961, 
the Commission approved, (with modifications to which no 
objection was made) the costs of service, aside from rates 
of return for use herein with respect to past and future 
periods. No adjustments therein are therefore necessary 
in this decision. 


Tue DesicN or THE Rates 


A. American Lovistana 


Contract-Demand Form of Tariff 


The filing herein in Docket No. G-18419 marks the third 
time that Am Lou has sought acceptance of a two-part 
demand-commodity form of tariff. The first rate filing 
proposing a two-part type of tariff was rejected on July 
20, 1956, because the terms of its certificate required a cost- 
of-service type of tariff for the initial years of service 
(16 F.P.C. 779, 781; modification denied 16 F.P.C. 944). 
A second two-part rate filing in Docket No. G-12414 was 
disallowed on December 13, 1957 by a 3 to 2 decision, with 
two Commissioners favoring affirmance of the Presiding 
Examiner’s initial decision (issued August 7, 1957) which 
had ‘“‘accepted the CD form of rate.”’ (18 F-.P.C. 795-96). 
The disallowance was specifically recited to be ‘‘without 
prejudice, however, to Am Lou’s future filing of a contract 
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demand schedule for service to these (affiliated) customers’’ 
(Mich Wis and Mich Con.). 


Reciting that Am Lou submitted its cost data in support 
of a two-part rate on the basis of only six months of 
actual service beginning with September of 1956, with 
the remainder of the test year through August 1957 being 
estimated, this decision stated: 


** At such time as it shall have had at least two years 
of operating experience or at least show a test period 
based on twelve months which would be indicative of 
future operations, we would consider the request 
again’’ (page 797). 


Am Lou supports its present two-part tariff filing with 
almost six years of ‘‘operating experience’’ and with a 
stipulated cost-of-service which was approved by the 
Commission’s order of October 20, 1961, along with a 1960 
test year as ‘‘indicative of future operations’? (T. 32 


et seq and Appendix A to Staff’s brief). 
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The only opposition to this form of tariff comes from 
Michigan Gas."* Michigan Gas is a customer of Mich Wis 
but it is not a customer of Am Lou. The Staff briefs 
(initial pp. 12-13 and answering p. 2, fn. 3) state the Staff’s 
present policy to be that of neither supporting nor opposing 
this form of tariff, although the July 14th stipulation 


13 Am Lou connected operation in August 1956. 


14 The Respondents’ initial brief deals only generally with this filing at 
pages 3, 7, 17 and 49; pages 17-23 of the reply brief, however, specifically 
answer Michigan Gas’ opposition which is stated on pages 54-59 of its initial 
brief. Pages 16-17 of reply brief of Mich Gas also are in opposition, 


15 Staff’s brief (pages 27-28) makes clear that if such form of tariff is 
accepted the demand and commodity charges in Appendix C to the said 
brief are those presently recommended by Staff for inclusion therein, (They 
are the same as those in the supplemental stipulation) (T. 371). 
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approved by the Commission’s order of October 20, 1961, 
inferentially at least accepts such a form of tariff. (T. 24).1¢ 


Michigan Gas’ opposition to a contract-demand form of 
rate for Am Lou is rested upon the small number of Am 
Lou’s customers and the close affiliation of its two principal 
customers (Mich Wis and Mich Con), factors not a ffecting 
Mich Gas and obviously ‘‘borrowed’”’ from the Commis- 
sion’s early decision in the matter (16 F.P.C. 779). 


As previously noted Michigan Gas is a customer of 
Mich Wis. Self-interest would appear logically to enlist 
Michigan Gas’ support of Mich Wis’ ability to buy Am 
Lou’s gas under a more stable contract-demand rate rather 
than under a cost-of-service rate that fluctuates with 
changes in the seller’s costs. 


Michigan Gas is not a customer of Am Lou and its in- 
ferences as to Am Lou’s possible undue preference of its 
two affiliates and its concomitant possible undue prejudice 


against its five non-affiliated distributor customers have 
been previously presented to and ruled upon by the Com- 
mission in several cases, most notably in the Midwestern 
Gas Transmission case (22 F.P.C. 1157, 1163; see also 22 


F.P.C. 603; 6 F.P.C. 1, 9, 34). 


The contract-demand form of tariff is normal for estab- 
lished pipeline companies (see: Sees. 154.38 (d)(i) and 
154.52 (a) Regulations under the Act) serving others than 
affiliates. 
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Am Lou has had almost six years of actual operating 
experience. Its ‘initial few years of service’’ (18 F.P.C. 
745) are past. Its costs-of-service have been agreed upon. 

16 That stipulation contains specifie demand and commodity charges of $3.47 
and 26.5¢ for Am Lou for the interim period beginning January 1, 1961 


(T. 24). 
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The reasons (16 F.P.C. 779; 18 F.P.C. 795) given by the 
Commission for previous rejections of such a tariff for 
Am Lou no longer existing, the Examiner finds that the 
evidence requires his acceptance at this time of Am Lou’s 
proposal for the adoption of the two-part contract-demand 
form of tariff. 


Demand and Commodity Charges 


Having determined that a contract-demand form of rate 
is proper for American Louisiana, and the July 14th 
stipulation already having fixed the rate levels for the 
interim period from January 1, 1961 to the effective date 
of rates for the future (T. 24), the next step is to fix the 
proper rate levels to be established for the future for 
contract-demand service and for overrun service. 


The Staff’s initial brief not only sets out, in Appendix 
A, its classification of the agreed-upon cost-of-service for 


Am Lou, based on a test year ended December 31, 1960, 
normalized for known changes, (as summarized from Staff 
Iixhibit No. 19), but also, in Appendix C, the rates and 
charges ($2.325 and 30.1¢ as in the First Supplemental 
stipulation) and the proposed tariff sheets which it recom- 
mends for Am Lou’s contract-demand tariff for the 
future.”” 


17 The said brief states this recommendation, in pertinent part at pages 
27-28, as follows: 
““Staff recommends that the Examiner and the Commission find: 


(1) That the evidence of record .. . supports the three stipulations . . . 
and 


That should the Examiner and the Commission determine that a 
contract-demand form of rate is proper for American Louisiana, that 
the rate levels and the rate provisions set out in the proposed tariff 
sheets contained in Appendix C attached hereto are just and reason- 
able and that American Louisiana be required to file sheets con- 
taining such provisions to be included in its tariff; ...’’ 


* * * 
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Am Lou accepts and supports the First Supplemental 
stipulation’s rates (T. 371) stating that the testimony and 
exhibits of its witnesses (Ransom and Lynch) supply 
support for these as well as for those proposed in its filing. 
The rate design witness (Hertz) for the Staff supports 
the rate provisions of this supplemental stipulation.” 
(T. 1745-48). 
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None of the parties offers evidence or argument in 
opposition to these stipulated contract-demand and over- 
run rates which have no ‘tilt’? (T. 2180-81, 2221) being 
designed in strict conformity to the so-called Atlantic Sea- 
board formula (11 F.P.C. 43). 


In summary, the evidence supports the stipulated rate 
levels and accompanying rate provisions; there is a lack 
of opposition thereto,” and their adoption herein, clearly 


is warranted. 


18 Am Lou’s tender in Docket No, G-18419 was a demand charge of $3.61 
and a commodity and overrun rate of 27¢ per Mef, and the July 14, stipuls- 
tion’s provisions were $3.47 and 26.5¢ (T. 24). 


19Mich Gas (brief p. 9) and the coal interests (brief p. 23) strongly 
advocate contract-demand rates without ‘‘tilt’’ or deviation from the Atlantic 
Seaboard formula not only as a general principle but particularly for Mich Wis 
to the end that the commodity component for it would approximate 30¢ 


per Mef. 


20The July 14th stipulation (T. 19-31), including (T. 24) demand and 
commodity rates for Am Lou for the interim period, ax modified and approved 
by the Commission, was agreed upon by all the parties (T. 68-84) except three 
interveners who neither agreed nor disagreed (T. 75, 78, and 81). The 
November 8th first supplemental stipulation (T, 370-73), including (T. 371) 
rates for the future recommended by the Staff, was acceptable not only to the 
Respondent and the Staff but also to most of the interveners (T. 374-84, 392-94 
and 412-413), 
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Implementation of the Approved Stipulation 


The approved stipulation provided in pertinent substance 
as to Am Lou: 


9 


(1) (a) For the period to December 31, 1960, disposi- 
tion to be on the basis of the agreed-upon cost 
of service based on the calendar year 1960 
(T. 22, 32-33). 

Refund of $2,044,961, (3¢ per Mef to SGS and 
1.0762¢ per Mef to CD customers) to be made 
for said period (T. 22-23), increased by such 
part of $56,985.09 (I°.P?.C. Release No. 12040, 
June 5, 1962) refunded to it by Texas Gas 
Transmission Corporation as relates to this 
period, with a possible further increase of 
$64,471 should Am Lou’s rights of way deprecia- 
tion be permitted to be expensed in said period 


99 


for income tax purposes (T. 23-24). 
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For the interim period (from January 1, 1961 
to the effective date of the future rates herein 
determined), filing to be made of CI-1 Rate 
Schedule with $3.47 demand and 26.5¢ per Mef 
commodity and of SG-1 Rate Schedule with 
45¢ per Mef. (T. 24). 


Refund to be made of the difference between 
revenues actually collected and amounts which 
such interim rates would have generated for 
this interim period; also of such part of the 
said Texas Gas Transmission Corporation 
refund as relates to said period. (T. 25)" 
21 The October 20, 1961 order modified the stipulation inter alia to provide 
for passing on to customers all refunds received by Am Lou (and Mich Wis) 


from suppliers. (T. 68-69). 
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Implementation of this reasonable settlement by the 
Examiner’s decision should now be made herein; and 
compliance therewith is hereby ordered, specifically Am 
Lou shall forthwith make the refunds and file the tariff 
schedules containing the rate and rate provisions agreed 
upon in the said stipulation. 


B. Micuican Wisconsin 
The Rate Filings 


As hereinabove noted the rate filings involved are: 
(1) an increased straight line rate, applicable to all 
customers, which became effective September 15, 1957, 
subject to refund, in Docket No. G-12292; (2) a super- 
seding tariff containing new forms of rates including a 
two-part, demand and commodity rate for large customers, 
a small general service schedule and an overrun schedule, 
all of which became effective on March 1, 1960, subject to 
refund, in Docket No. G-17512; and (3) increase in all the 
tariff rates filed in (2) above, which became effective on 
October 7, 1960, and are currently in effect subject to 
refund, in Docket No. RP60-9. 


13200 
The Periods of Time 


Michigan Wisconsin’s said three rate filings cover, 
respectively, the following periods of time, viz: (1) the 
locked-in impoundment period from September 15, 1957, 
the effective date of the filed rates in Docket No. G-12292, 
to March 1, 1960; (2) the locked-in impoundment period 
from March 1, 1960, the effective date of the filed rates in 
Docket No. G-17512, to October 7, 1960: and (3) the 
interim period from October 7, 1960, the effective date of 
the filed rates in Docket No. RP60-9, to the effective date 
of the rates for the future herein established. 
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The Stipulated Rates 


The original stipulation as modified by the first and 
second supplemental stipulations provides in pertinent part 
as to Mich Wis: 


(1) (a) For the approximately 36 months from Sep- 
tember 15, 1957, to October 7, 1960, in Docket Nos. 
G-12292, G-17512 (supra Page 5) disposition to be on the 
basis of cost of service for the three twelve month test 
periods ended August 31, 1958, August 31, 1959, and 
August 31, 1960. (T. 20-21, 27-28). 


(b) Refund of $330,034 to be made with possible in- 
ereases of $65,439 and $70,385 for the test periods ended 
August 31, 1958 and August 31, 1959, respectively, should 
claimed deductions for rights of way depreciation be 
allowed for Federal income tax purposes; and of the 
amount of any refunds (see note 20, supra) which may be 
received from Phillips Petroleum Company in Docket No. 
G-13069 (T. 21-22). 


(2) (a) For the period from October 7, 1960, to the 
effective date of rates provided in the First Supplemental 
Stipulations, billings to customers to be on the basis of 
the said filed rates with the proviso that total billings to 
each customer not to exceed billings that would result from 
said rates in the First Supplemental Stipulation (T. 1068). 


(b) Refund to be made (pursuant to Second Supple- 
mental Stipulation) to each customer of any excess of total 
revenues received under the filed rates in Docket No. 
RP60-9 during such period over total revenues which would 
have been received from such customer under the rates 
provided in said First Supplemental Stipulation (T. 1069; 
see also ft.n. 20, supra). 


(3) (a) For the future (as provided in First Supple- 
mental Stipulation) a demand charge of $3.05 per Mef; a 
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commodity charge of 27.85¢; a development rate of 45¢ 
per Mef; OS-1 (Overrun) rate 30¢ per Mef; and a SGS-1 
rate of 45¢ per Mef available to any distributor having an 
MDQ of 6,000 Mef or less (T. 371-72). 
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The Evidence in Support of the Stipulated Rates 


The rate provisions of the Original Stipulation, as modi- 
fied by the order of October 20, 1961, and by the First and 
Second Stipulations (herein referred to as the recom- 
mended rates) are supported on this record by Mich Wis 
and the Staff based upon evidence adduced by the Staff. 
Several interveners also support said rates, but only the 
Staff presented supporting witnesses and exhibits.“ 


The Interveners’ Support of the Filed Rates 


Counsel for Mich Wis announced orally Mich Wis’ sup- 


port of the recommended (stipulated) rates, but pages 7 
and 11 of Respondents’ Memorandum Brief in Support of 
the Supplemental Stipulations indicate a continued pref- 
erence for the filed rates, and its witnesses and exhibits 
support Docket No. RP60-9’s filed rates. 


The testimony of witnesses presented by Mich Wis’ Iowa 
and Wisconsin customers supports the filed rates, particu- 
larly the lower commodity portion thereof, and opposes 


*2The Staff presents the testimony of witnesses Craig, Chin, and Hertz, 
and exhibits Nos, 20 and 22. Briefs filed by the County of Wayne and by 
the State Commissions of Michigan and Wisconsin question the applicability 
to Mich Wis of the so-called Atlantic Seaboard formula, but otherwise gen- 
erally support these rates. 


23 Opposition of these customer interveners to the Staff rates rest on the 
increase in the commodity and overrun rates (from 26¢ to 27.85¢ and to 
30.0¢, respectively) whereas Michigan Gas and the coal interest urge generally 
a strict adherence to the Atlantic Seaboard formula’s commodity rate of 
29.67¢ and particularly a still higher overrun rate of not less than 33¢, 
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the Staff’s (First Supplemental Stipulation’s) recom- 
mended rates. Almost all of the interveners accepted the 
said First Supplemental Stipulation’s rates for Mich Wis, 
(the rates now recommended by the Staff) but when that 
stipulation failed of Commission approval they generally 
have reaffirmed their preferences for the filed rates. (See 
T. 374-83). Michigan Gas and the coal interests oppose 
both the filed and recommended rates. 


North Central, among other customer interveners, urges 
strongly from the evidence that the filed rates are reason- 
able and that the Staff’s recommended rates unjustly dis- 
criminate against Mich Wis’ high load factor customers. 


13202 


The Commission’s order of October 20, 1961 ereates an 
inference that, subject to its subsequent determination of 
a proper rate of return, the level of Mich Wis’ revenues 
generated by the filed rates is reasonable. After remand, 
Mich Wis offered evidence in support of the said filed rates. 
Its witness Ransom is a recognized rate expert. Moreover, 
he originally designed Mich Wis’ two-part rate structure 
and is familiar with its operations under such rate struec- 
ture. (T. 161-64). In Mr. Ransom’s judgment the filed 
rates should be found to be just and reasonable and neither 
unduly discriminatory nor unduly preferential. 


The Staff presented evidence suggesting the adoption of 
an alternative rate structure herein.* Its witness Hertz is 
likewise a recognized rate expert. It is important to note 
that Mr. Hertz did not testify that the filed rates are un- 


24 Michigan Gas and the coal interests urge the adoption of a rate strue- 
ture based upon a strict adherence to the Atlantic Seaboard formula, the 
former deviating therefrom only in its advoeacy (brief p. 40) of 33.9¢ 
instead of the formula’s 33.0¢ (T. 1750), for overrun gas. Neither presented 
any testimony; Michigan Gas offered certain evidence by reference which bears 
on the matter. 
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reasonable, unjust, or unduly discriminatory or preferen- 
tial. As hereinafter indicated, his testimony is to the effect 
that filed rates deviate to a greater degree from the rates 
that result from the application of the so-called Atlantic 
Seaboard formula than do the alternative lower reasonable 
rates recommended by him, and hence in his judgment the 
latter ‘‘would be more reasonable at this time.” (T. 1750). 
(Emphasis supplied). 


Mich Wis’ distributor customers generally support the 
filed rates urging that the Staff’s recommended rates and 
revised tariff provisions (particularly its proposed restric- 
tive contract demands are unduly preferential of low load 
factor customers and unduly prejudicial to high load factor 
customers needing the use of a larger portion of their MDQ 
throughout the year (T. 864).* 
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Based upon his studies and his classification of the Re- 
spondent’s costs between demand and commodity in Exhibit 
7,°%° Mr. Ransom insists that the filed rates (a demand 
charge of $3.50 and a commodity charge of 26¢) are the 
correct rates. (T. 177, 1162). He believes that 26¢ for 
commodity and overrun charges are the maximum rates 
under which distributors consistently can sell gas to in- 
dustrial customers (T. 176-77, 707, 731, 839, 858, 908). 

Mr. Hertz’ recommended rates (a lesser demand charge 
of $3.05 (T. 2012, 2397-99) suggest a still lesser demand 
charge of $2.75 under a proposed alternative to his recom- 
mendations for revised contract and billing demand and a 


25 North Central’s brief, pp. 34-37, cites three examples of the alleged 
worsening of the plight of high load factor customers under the recommended 
rates and tariff provisions, 


26 The Ransom classification of said costs is supported also by Towa South- 
ern’s witness Nissel (T. 742) and North Central’s witness Spurrier (T. 888). 
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greater commodity charge of 27.85¢) likewise are based 
upon a classification of respondent’s costs between demand 
and commodity (Exh. 20). 

This classification sponsored by Staff witnesses Craig 
(T. 1723-27) and Chin (T. 1732-41), rests upon the applica- 
tion of a 50-50 allocation formula deveolped in the Atlantic 
Seaboard case (11 F.P.C. 43) to respondent’s fixed costs, 
concluding fixed costs applicable to storage operations but 
excluding from transmission operations fixed costs relating 
to Laverne Field production facilities including a 40 mile 
20-inch gathering line (T. 1727-28; 1902; 1945-49; also T. 
1760, 1808, 1922-23, 1956) despite testimony to the effect 
that such cost of respondent’s ‘gathering’? facilities are of 
the same kind and perform the same functions as its main- 
line transmission cost (T. 644-46). 


Before determining the issues of the effects of such prob- 
able improper classifications upon how much, if any, devia- 


tion from the Atlantic Seaboard formula is proper for 
Mich Wis’ rates, there are two subsidiary issues to be dis- 
posed of. 


The Staff’s Proposed Equalization of Monthly 
Contract and Billing Demands 


Staff witness Hertz recommends that as “‘a matter of 
principle’’ (T. 1977; 1980-81) Mich Wis’ monthly contract 
demands and monthly billing demands be synchronized or 
equalized, by redefinition of monthly contract demands in 
Paragraph (2) of the ACQ-1 Rate Schedule (Ex. 22), and 
by making the billing demands follow the redefined contract 
demands, 


The differences between monthly demands and billing 
demands as set forth in the currently effective tariff sheets 
of Mich Wis’ Rate Schedule ACQ-1(Third Revised Tariff 
Sheets Nos. 5 and 6) are as follows: 
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% of Maximum Daily Quantity 


Contract Billing 
Months Demand Demand 


November, December, January, 
February 
March 1 through March 15 


March 16 through March 31 and the 
months of April, May, October Ti 
7 


June, July, August, September 


Mr. Hertz’s Exhibit 22 and his testimony (T. 1752-56) 
provide for reducing the June-September monthly contract 
demands from 75 pereent to 50 percent of MDQ* and for 
raising the March monthly billing demands from 75 pereent 
to 80 pereent of MDQ. 


Under Docket No. RP60-9’s rates the contract demands 
of overrun gas posed no problem since the commodity 
component of the ACQ-1 rate and the OS-1 overrun rate 
are both 26 cents (T. 1978-79, 1987). The redesigned rates 
recommended by Staff witness Hertz, however, are a com- 
modity rate of 27.85 cents and an overrun rate of 30 cents. 
Witnesses presented by Madison (T. 2016-17, 2034-35 ; 2040- 
42; 2045-48) and by Wisconsin Fuel and Light Company 
(Exhs. 23-24; T. 2061-68; 2071; 2090; 2092-94; 2097) testi- 
fied in opposition to Mr. Hertz’s recommendation because 
of ‘“‘problems imposed as to their summer sales.’? Mich 
Wis questions (Intital Brief, p. 39) the ‘‘need’’ for reduc- 
ing its presently effective monthly contract demands, in- 
dicating (1) that its customers want the flexibility of supply 
and the economy of price presently afforded; and (2) that 
it is willing and able during the summer to supply them 


27 Gas delivered in excess of 50 percent would be billed as overrun. 
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with more than 50 percent of their MDQ’s under its ACQ 
tariff rather than under its OS tariff (Initial Brief, p. 40). 


Mich Wis, however, states that if principle requires that 
these demands be equalized, it prefers Mr. Hertz’s pro- 
posal for reducing its monthly contract demands to the 
alternative possibility (suggested by Michigan Commis- 
sion) of increasing the monthly billing demands (Initial 
Brief, p. 40) together with a concomitant decreasing of the 
demand charge from Mr. Hertz’s recommended $3.05 to 
$2.75 per Mef ‘‘prospeetively’’. (T. 2012, 2397-99). 


Examination of the ‘‘Summary of Rate Schedules of 
Natural Gas Pipeline Companies Filed with the Commis- 
sion’’** indicates very clearly that Mich Wis occupies a 
unique position among long-line pipeline companies (prob- 
ably owing to its very extensive underground gas storage 
facilities) in regard to contract and billing demand pro- 
visions. 


Mr. Hertz is an acknowledged expert, and the Examiner 
has followed to a large extent his recommendations herein. 
Doubt, however, is entertained as to the necessity for 
equalization of Mich Wis’ contract and billing demands, 
particularly in the light of (1) the absence of the citation 
of any precedent therefor (2) the opposition of the Wis- 
consin Commission and of Mich Wis’ customers and (3) 
Mich Wis’ expressions regarding its ability and willing- 
ness to accede to its customers’ desires for flexibility of 
supply 


13205 


and economy of price by maintaining its present contract 
demands despite any complications or added costs that may 
result from any disparity between its redesigned com- 
modity and overrun rates. 


28 March 1962, 14th Ed. H. Zinder & Associates, Inc. 
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The Examiner, therefore, concludes that on the basis of 
the evidence herein Mr. Hertz has not established that 
Mich Wis should not be permitted to maintain its present 
monthly contract demands. (Viz. 100% of MDQ for Novem- 
ber 1-February 28; 85% for March 1-16; and 75% for 
March 16-October 31). 


Michigan Wisconsin’s Alleged September 1, 1961 
Rate Increase 


Michigan Gas states (brief p. 14 et seq) that ‘‘ Michigan 
Wisconsin filed a $2,000,000 rate increase effective Septem- 
ber 1, 1961, which it has failed to justify on this record.’’ 
It urges (brief p. 20 et seq) that the Staff’s revised rates 
would authorize an increase in demand charges prospec- 
tively ‘‘without justification on the record.’’ It also argues 
that resulting ‘‘inereased revenues’? would exceed those 
permitted by the stipulation.” 


What Michigan Gas characterizes as a two million dollar 
demand rate increases is not an increase in the demand 
rate. It is an inerease in the annual demand charge, re- 
sulting from inereased billing demand units. The in- 
creased billing demand units result in part from a decrease 
in the limitation on annual contract quantity. This limita- 
tion is decreased from 185 to 190 times maximum daily 
quantity (MDQ) in computing a eustomer’s annual contract 
quantity (ACQ) in Docket No. RP60-9. A eustomer’s ACQ 
is thus increased without any increase in either his demand 
rate or his MDQ. His annual demand charge but not his 
rate increases as he becomes able to obtain his full MDQ on 
190 days instead of 185 days during the contract year. 


Beginning in 1959 with its authorized purchase from 
Midwestern Gas Transmission Company (Midwestern) of 


29 Cf. Briefs of North Central (Initial p. 7 and Reply p. 10) to the same 
effect. 
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ay of Canadian gas, Mich-Wis proposed 
160 to 180 times MDQ. Opinion No. 
gas purchase 


158,000 Mef per d 
to increase ACQ from 
931 (22 F.P.C. 773) authorizing this inereased 
approved also the concomitant inereased ACQ. The revised 
tariff sheets oeffectuating this increase of ACQ of October 
7, 1960, subject to refund, were approved by Order issued 
July 7, 1960, which recited in pertinent part: 

«Pirst revised sheets 5, 10, 28 and 29 provide for an 
1 contract quantity limitation . - - 
up to 180 times maximum daily quantity - - (These) 
Revised Sheets - - - do not affect the level of Michigan 
mphasis supplied). 


increase in the annua 


Wisconsin’s rates.’’ (E 
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336 (24 F.P.c. 177) authorizing Mich Wis 
its eapacity to the extent of 100,000 Mef 
per day from the Laverne Field in Oklahoma noted (page 
188) the proposal to increase ACQ from 180 to 185 times 
MDQ (also to increase pilling demand during the four 


from 40% to 45% of MDQ) and these 
vere effectuated 


Opinion No. 
to further expand 


summer months 
tariff revisions (as to pilling demands) W 
(also as of October 7, 1960, subject to refund) by order 
ed in Docket No. RP60-9 on September 30, 1960. 

28, 1961) authorized Mich Wis to 
of additional gas from North- 


(Northern Natural). In that 
is proposed to again in- 


issu 

Opinion No. 345 (June 
purchase 75000 Mef per day 
ern Natural Gas Company 
ease (Docket No. G-20572) Mich W 
crease ACQ from 185 to 190 times MDQ (also to increase 
its delivery obligations and billing demands in the fall, 
spring, and summer months). In filing the revised tariff 
sheets and service agreements pursuant to such order, Mich 
Wis recited that ‘‘the proposed tariff changes result in no 


level of Michigan Wisconsin’s rates.” By 


change mM the 
anges were ac- 


order issued August 31, 1961, these tariff ch 
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The Examiner, therefore, concludes that on the basis of 
the evidence herein Mr. Hertz has not established that 
Mich Wis should not be permitted to maintain its present 
monthly contract demands. (Viz. 100% of MDQ for Novem- 
ber 1-February 28; 85% for March 1-16; and 75% for 
March 16-October 31). 


Michigan Wisconsin’s Alleged September 1, 1961 
Rate Increase 


Michigan Gas states (brief p. 14 et seq) that ‘Michigan 
Wisconsin filed a $2,000,000 rate increase effective Septem- 
ber 1, 1961, which it has failed to justify on this record.”’ 
It urges (brief p. 20 et seq) that the Staff’s revised rates 
would authorize an increase in demand charges prospee- 
tively ‘‘without justification on the record.’’ It also argues 
that resulting ‘‘inereased revenues’? would exeeed those 
permitted by the stipulation.” 


What Michigan Gas characterizes as a two million dollar 
demand rate inereases is not an increase in the demand 
rate, It is an inerease in the annual demand charge, re- 
sulting from inereased billing demand units. The in- 
creased billing demand units result in part from a decrease 
in the limitation on annual contract quantity. This limita- 
tion is decreased from 185 to 190 times maximum daily 
quantity (MDQ) in computing a customer’s annual contract 
quantity (ACQ) in Docket No. RP60-9. A customer’s ACQ 
is thus increased without any increase in cither his demand 
rate or his MDQ. His annual demand charge but not his 
rate increases as he becomes able to obtain his full MDQ on 
190 days instead of 185 days during the contract year. 


Beginning in 1959 with its authorized purchase from 
Midwestern Gas Transmission Company (Midwestern) of 


29 Cf. Briefs of North Central (Initial p. 7 and Reply p. 10) to the same 
effect, 
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158,000 Mef per day of Canadian gas, Mich-Wis proposed 
to increase ACQ from 160 to 180 times MDQ. Opinion No. 
331 (22 F.P.C. 775) authorizing this inercased gas purchase 
approved also the concomitant increased ACQ. The revised 
tariff sheets effectuating this increase of ACQ of October 
7, 1960, subject to refund, were approved by Order issued 
July 7, 1960, which recited in pertinent part: 


“First revised sheets 5, 10, 28 and 29 provide for an 
increase in the annual contract quantity limitation... 
up to 180 times maximum daily quantity . . .(These) 
Revised Sheets ... do not affect the level of Michigan 
Wisconsin’s rates.’? (Emphasis supplied). 
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Opinion No. 336 (24 F.P.C. 177) authorizing Mich Wis 
to further expand its capacity to the extent of 100,000 Mef 
per day from the Laverne Field in Oklahoma noted (page 


188) the proposal to increase ACQ from 180 to 185 times 
MDQ (also to inerease billing demand during the four 
summer months from 40% to 45% of MDQ) and these 
tariff revisions (as to billing demands) were effectuated 
(also as of October 7, 1960, subject to refund) by order 
issued in Docket No. RP60-9 on September 30, 1960. 


Opinion No. 345 (June 28, 1961). authorized Mich Wis to 
purchase 75000 Mef per day of additional gas from North- 
ern Natural Gas Company (Northern Natural), In that 
case (Docket No, G-20572) Mich Wis proposed to again in- 
crease ACQ from 185 to 190 times MDQ (also to increase 
its delivery obligations and billing demands in the fall, 
spring, and summer months). In filing the revised tariff 
sheets and service agreements pursuant to such order, Mich 
Wis recited that ‘‘the proposed tariff changes result in no 
change in the level of Michigan Wisconsin’s rates,’ By 
order issued August 31, 1961, these tariff changes were ac- 
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cepted effective September 1, 1961.°° This order recited 
that the tariff sheets reflecting ‘‘an annual contract 
quantity equal to 190 days use of MDQ”’ (and) ‘‘an in- 
crease in contract demand”’ ete., were changes ‘‘contem- 
plated by Opinion No. 345.’’ 


Staff witness Hertz testified that the proposed inereased 
ACQ would be the proper ACQ ‘‘for the prospective 
period’? (T. 2245). 


Likewise untenable are Michigan Gas’ and North 
Central’s** arguments that the alleged inereased rates 
(billing demand units) involved would cause Mich Wis’ 
revenues to exceed the permissible limit of the proviso in 


paragraph (2) of the original stipulation (T. 22).* 
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Staff characterizes the whole allegation of a $2,000,000 
unauthorized rate increase as ‘‘completely in error’’ 
(Answering Brief, p. 14) and Respondents assert that the 
excessive revenues argument is ‘‘patently absurd’’ (Re- 
spondents’ Reply Brief p. 14). (See T. 1975-76; 2269-70; 
2319-21; 2337-38; also 1565-69; 2241). The Examiner 
finds Michigan Gas’ comparison of the 1961-62 revenues, in- 
cluding those generated by sales of the Northern Natural 
gas, with the Stipulation’s 1960 test year of service, which 


30 With a tariff sheet reflecting the $3.50 demand and 26¢ commodity rate 
involved herein, in Docket No. RP60-9, being accepted subject to further 
order in said docket. 


31 Like Michigan Gas, North Central opposes the September 1, 1961 inerease 
in monthly billing demands commensurate with the increase in monthly contract 
demands from 185 to 190 times MDQ, urging, (Reply Brief p. 10) that un- 
justified increased rates resulted from the inercased billing demands. 


32 Respondents’ witness Lynch explained at length and in detail that the 
185 days limitation applied to Docket No, RP60-9 billing demands up to 
September 1, 1961, with 190 days limitation effective thereafter (T. 1538; 
1552-53). 
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includes none of the costs relating to said gas, to be clearly 
an erroneous comparison. 


Furthermore, North Central (Initial Brief p. 7) raises a 
jurisdictional question concerning the Staff’s proposed com- 
modity and overrun rates, as follows: 


“* ). a serious legal question exists as to whether, 


under the limitations of Section 5 of the... Act, and 
the Commission’s order remanding this matter to the 
Kxaminer, the Bxaminer may lawfully require Michi- 
gan Wisconsin to file ACQ-1"* and OS-1 rates higher 
than those on file as of October 7, 1960, 


The Staff (Answering Brief pp. 26-27) replies to North 
Central’s above quoted assertion as follows: 


«¢,. Undoubtedly, the section of the Act upon which 
North Central rests is ‘the Commission shall have no 
power to order any inerease in any rate... unless such 
increase is in accordance with a new schedule filed by 
such natural gas company...’ ”’ 


North Central apparently miseconstrues that section 
(5(a)) of the Act, the Staff’s rate design and the 
Staff’s recommendations. ’’ 


The Act refers to the rate, not to the components of 
the rate. In every rate proceeding since Seaboard, 
the Commission has examined the propriety of the 
level of the demand component and of the commodity 
component in a two-part rate. The Commission re- 
ports therefore are replete with decisions and orders 
in which the Commission assigned fewer dollars to 
the demand component of the rate than did the pipe- 


33 Staff’s proposed commodity component is higher and its proposed demand 
component lower than those in the currently effective rate. 
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line company. There can be no doubt but that the 
commodity component of the two-part rate is deter- 
mined by determining the difference between the cost 
of service applicable to two-part rate and the demand 
dollars and dividing such differences by the volume of 
gas sold under the two-part rate. There is no doubt 
that under certain circumstances the resulting com- 
modity level will be higher 
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than the commodity component of the filed rate. This 
is not to be construed that the rate is an increase over 
the filed rate. Such a condition exists only when the 
whole rate applied to the volumes sold produces rev- 
enues in excess to the filed rate.’? 


The rates recommended by Staff produce less reve- 
nues than the rates filed by Michigan Wisconsin. . .?? 


There is a case in point. In Interstate Power Co. and 
Northern Natural Gas Co. v. F.P.C., 236 F 2a 372, it was 
contended that the said proviso of Section 5(a) deprived the 
Commission of power and jurisdiction to cause North- 
ern Natural to charge a higher rate in any zone which it 
might set up than that currently shown in the schedules for 
the same area. In effect it was contended the Commission 
was limited by said proviso in establishing zones to causing 
any zone charge to be the same or less than the rate cur- 
rently in effect for the area. 

The Court held, however, that (page 377) : 

‘Undue discrimination or preference, as found to 
exist by reason of the present rate * * * may be elimi- 
nated in several ways, of which an increase in rates 
for certain service is only one. Section 5(a) specifically 
provides also that ‘the Commission may order a de- 
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crease where existing rates are unjust, unduly dis- 
criminatory, preferential, or otherwise unlawful, or 
are not the lowest reasonable rates.’ It would also be 
quite proper for the Commission upon the finding of 
undue discrimination or preference * * * to determine 
appropriate zones of service and require Northern to 
file appropriate rates which would not be unduly dis- 
criminating or preferential. 


The Court further held that (page 378): 


‘The Commission would not be violating the proviso 
of 5(a) by ordering Northern to reduce its existing 
rates in zone 2 and authorizing it to increase its exiist- 
ing rates in zone 3, through use of an approved dif- 
ferential, in order to balance its revenue. 


And finally the Court held that (page 378): 


‘fand if the Commission, after hearing, determines 


the contract rate * * * to be so low as to conflict with the 
public interest, it may, under Section 5(a) authorize 
the natural gas company to file a schedule increasing 
the rate.’’ 


The Examiner concludes that the contentions of 
Michigan Gas and North Central in respect to an 
alleged September 1, 1961 unauthorized rate increase 
of 2 million dollars and to alleged 1961-62 revenue in 
excess of those permitted by the Original Stipulation, 
and those of North Central regarding Section 5(a) 
inhibiting the Commission’s fixing of higher com- 
modity and overrun rates are without merit and should 
be rejected. 
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The Atlantic Seaboard Formula 


Staff witness Hertz grounded his recommended rates on 
a classification of Michigan-Wisconsion’s costs in ac- 
cordance with the Atlantic Seaboard case (11 F.P.C. 43). 
Discussing them and the filed rates (demand $3.50; com- 
modity 26¢) in terms of their ‘tilt’? from rates determined 
by the application of the so-called Atlantic Seaboard 
formula (T. 1750) Mr. Hertz states: 


*. . . Michigan Wisconsin’s present rates reflect a 
“tilt”? of about 30% to demand and I believe that to 
reduce this ‘tilt?’ to zero in one step would be too 
drastic a change. The rate levels set out in the Sup- 
plemental Stipulation and Agreement dated November 
8, 1961 and the Second Supplemental Stipulation and 
Agreement dated December 1, 1961 reduce this tilt to 
about 12%, and T believe that such rate levels would be 
more reasonable at this time. I therefore recommend 
that Michigan Wisconsin’s Rate Schedule ACQ-1 con- 
tain a demand component of $3.05 per Mef and a com- 
modity component of 27.85¢ per Mef with a develop- 
ment rate of 45¢ per Mef.’’ 


Mr. Hertz defines the term ‘tilt’? (T. 2221) as follows: 


“A tilt, a rate tilt, is a term used to describe a rate 
which recovers more cither in the demand component 
than the costs classified to demand, or which results in 
commodity revenues which exceed the costs classified 
to commodity. And in this instance it is a tilt to de- 
mand.’’ 


The important word ‘classified’? in his definition refers 
to a classification of Michigan-Wisconsin’s costs to demand 
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and commodity in accordance with the Atlantic Seaboard 
formula.** When applied to Michigan Wisconsin’s costs, 
said formula produces a demand charge of $2.65 (T. 1750). 
Hence, the $3.50 filed demand rate has a 32.1% ‘“‘tilt’’ to 
demand ($3.50 — $2.65 = $0.85 + $2.65 = 32.1%) and the 
$3.05 recommended demand rate has only a 15.1% **tilt?? to 
demand (33.05 — $2.65 = $0.40 -- $2.65 = 15.1%). 


13210 


Such percentages of ‘tilt’? measure only an excess col- 
lection in the demand and a deficit collection in the com- 
modity components of the filed and reeommended rates, 
respectively, in terms of a classification of Michigan Wis- 
consin’s costs resulting from application thereto of the 
said formula. It should be noted that these ‘tilt’? per- 
centages refer to a computed deviation from said formula 
at zero load factor’ they reflect neither a customer’s 
average load factor® nor his net average costs per Mef of 
gas which are a composite of his demand and commodity 


charges. 


Comparison of a customer’s net average costs of gas for 
a given period of time at a given load factor under the filed 
rates (‘tilted’? 32% to demand according to Mr. Hertz’ 
definition) with such costs computed under the ‘untilted”’ 


34 The formula provides for a 50-50 division between demand and commodity 
of certain fixed costs, Since the $1,367,795 of ‘revenues from interruptibles’ 
that is deducted (p, 58) from ‘‘total commodity costs’? (11 F.P.C, 43, 58 
71) appears to contain some demand costs, the Atlantic Seaboard formula 
yardstick itself probably is ‘‘tilted’’ to demand, 


35 The average rate paid by a customer deereases as his load factor inereases 
until the effect of ‘tilt’? disappears at system load factor, 
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formula rates for the same period and load factor results 
in a considerably lesser percentage than 32% 6 


Thus while Mr. Hertz’ respective percentages of ‘‘tilt’’ 
in the filed and recommended rates are unquestioned, they 
are much less meaningful than the percentage by which a 
customer’s average net costs under the filed rates exceeds 
his average net costs under the recommended rates when it 
comes to determining whether the filed rates or the recom- 
mended rates should be adopted herein as the proper rates 
for the future.** 

13211 

Mr. Hertz’ (T. 2219) expressed the opinion that the 
“‘Atlantie Seaboard’? formula is to be applied to all long- 
line pipelines including Michigan Wisconsin. Of course, 
“mitigating circumstances’? (T. 2219-20)** are taken into 
consideration in deviating therefrom in any respect, z.¢., in 
recommending rates having any ‘‘tilt.’? 


The customer interveners point out a number of ‘miti- 
gating circumstances”? including the dissimilarities in the 
piplines resulting from Michigan Wisconsin’s extensive 


36 For example, using an average contract demand equal to 75% of the 
MDQ and ten days use of MDQ a customer’s average charge under a composite 
of the filed rates ($3.50 demand and 26¢ commodity) is 52.25¢ per Mef as 
compared with 49.55¢ per Mef under a composite of the “Atlantic Seabon rd’’ 
rates ($2.65 demand and 29,67¢ commodity). The difference between the 
two average charges is 2.7¢ per Mef, or 27¢ for the 10 Mef purchased, and 
the 27¢ collected under the filed (32.1% tilted) rates in excess of that which 
would have been collected under ‘untilted’’ rates based on the ‘Atlantic 
Seaboard’? formula amounts to 13.6% (not 32.1%) of the demand charge of 


$2.65 times 75% or $1.9875 in the untilted rate. 


37 viz. 6.6% using 75% of contract demand and 10 days use of MDQ as 
in the example cited in the previous note, or about % of the 13.6% difference 
therein shown between the average charges under the rates and the Atlantic 
Seaboard rates. 


38 Only Michigan Gas and the coal interests advocate the adoption of the 
Atlantie Seaboard formula rates. 
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storage facilities and the comparative lack thereof on the 
Atlantic Seaboard line. They urge quite logically (but 
contrary to Exhibit 20 and Staff witnesses Craig and Chin) 
that costs of storage should be classified 100% to demand 
as related to meeting the peak period contract demands. 
They also quite logically urge that Michigan Wisconsin’s 
Laverne ficld production and gathering facilities should 
not be classified 100% to commodity. 


The theory underlying the 50-50 classification (50% de- 
mand and 50% commodity) in Atlantic Seaboard is that 
off-peak sales should bear a fair share of the fixed costs of 
the pipeline’s transmission capacity, the Commission stat- 
ing (11 F.P.C. 43 at 55) ‘‘pipelines are built to supply 
service not only on the few peak days but on all days 
throughout the year.’’ *® 


During the summer months about 50% of Michigan Wis- 
consin’s transmission capacity is not available for customer 
service because it is being utilized to deliver gas into 
storage for subsequent withdrawal as necessary to meet 
winter’s higher contract demands (T. 1919-20). With only 
about 50% of its transmission capacity available in the 
summer months to serve its firm demand customers—some 
of which serve some off-peak customers—Michigan Wis- 
consin appears to have very little opportunity (T. 619-20, 
637, 1342) to emulate non-storage long-lines which normally 
make large sales to off-peak customers (directly or through 
utility customers) during the summer months. 


13212 


Like the cost of a propane supply for peak days (cf. 
T. 1417) the cost of storage properly should be classified 


39 In Panhandle Eastern Pipe Line Co., 13 F.P.C. 53 at 107, the Commission 
noted that unless the 50-50 elassifiention was maintained therein, off-peak 
customers might reecive service for almost the full year without paying any 
of the fixed costs. 
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100% to demand (United Fucl Co., 12 F.P.C. 275); 
“‘storage is about as close to... demand costs as you can 
get”? (T. 1342). Michigan Wisconsin’s storage adds 
nothing to its annual sales capacity, and hence it appears 
that Staff Exhibit 20 improperly attributes 50% of Michi- 
gan Wisconsin’s costs of storage to annual sales since the 
same (equal) percentage is attributed to its transmission 
costs which latter costs directly provide and limit its an- 
nual sales capacity. Exhibit 20 likewise improperly classi- 
fies as 100% commodity Michigan Wisconsin’s Laverne 
Field production costs for additional gas (19 F.P.C. 989 and 
22 F.P.C. 577) which costs include a 40 mile 20-inch 
*“‘gathering’’ line and appurtenant facilities in said ficld. 
(cf. T. 644-46, 1728, 1760, 1808, 1922-23, 1946-47, 1956; 
Item K, pp. 97, 104; and Item LL, sht. 1; (cf. T. 1352)). 


Granting that the above cited items constitute depar- 
tures from a ‘Seaboard’? classification, the question re- 
mains whether such departures invalidate Exhibit 20’s 
classifieation of Michigan Wisconsin’s costs or merely 
constitute additional ‘mitigating circumstances’? sub- 
stantiating Mr. Hertz’ judgment in departing from the 
Atlantic Seaboard formula to recommend rates “tilted”? to 
demand.” 


As the first step in answering the above stated question, 
the Examiner includes in the appendix hereto an exhibit 
(Ex. B) showing the effects of a reallocation of these costs 
in Exhibit 20 along lines deemed proper. Using Table 4 
in the Staff Brief and making adjustments to Exhibit 20 
by classifying storage costs 100% to demand (instead of 
50-50) and Laverne Field production costs 50-50 instead of 
100% to commodity results in a deduction of $3,361,961 
from the total amount shown for commodity in said Table 


40 While his recommended rates are ‘tilted’? in lesser degree than the filed 
rates, they, too, deviate from the Atlantic Seaboard formula, 
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4; and from this new total is calculated a unit price of 
28.57¢ for commodity, in lieu of the 27.85¢ recommended 
by Mr. Hertz and the Staff. 


Since the decision to be made herein lies between the 
filed rates in which the commodity component is 26¢ and 
the Staff’s recommended rates. in which the commodity 
component is 27.85¢, this adjustment to Exhibit 20 gives 
added support to Mr. Hertz? judgment in proposing an 
increase in Michigan Wisconsin’s presently effected 26¢ 
commodity component. 
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As indicated hereinabove, Michigan Wisconsin’s custo- 
mers, particularly three Towa distributors, testified that 
they prefer the 26¢ commodity (and overrun) rate to the 
higher commodity and overrun rates proposed by the Staff 
(27.85¢ and 30.0¢). During the hearings, however, it de- 


veloped that the average cost of gas to Towa Southern (one 
of the chief objectors to the supplemental stipulations 
rates which also are those recommended by the Staff here- 
in) was less under the Seaboard formula’s higher com- 
modity component than under that of the filed rates (viz, 
44.73¢ as against 45.77¢—T. 1698-1700). 


As shown in the discussion of ‘‘tilt,’? more meaningful 
comparisons result when they involve average net costs of 
gas, To show that such is true in appraising the competi- 
live situation of the Towa customers under the filed rates 
($5.50 demand, 26¢ commodity), the recommended rates 
($3.05 demand, 27.85¢ commodity), Northern Natural’s 
zone 3 rates (43.944 demand, 22.9¢ commodity), Northern 


41 The Seaboard Formula’s commodity component is higher than Staff's 
recommended commodity component, The average cost of gas under the 
recommended rates also is less than under the filed rates, computing to 45,08¢, 
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Natural’s zone 2 rates ($3.624 demand, 22.4¢ commodity), 
and Natural Gas Pipeline zone 1 rates ($2.90 demand, 20.0¢ 
commodity), the Staff included Graph No. 1 on page 13 of 
its Answering Brief. Because the recently approved settle- 
ment of the Northern Natural rate case changed the zone 3 
rates to $3.692 demand, 23.9¢ commodity and the zone 2 
rates to $3.372 demand, 23.4¢ commodity, a revised Graph 
No. 1 appears as Exhibit C in the Appendix hereto. The 
revisions do not lessen the impact of the Graph’s illustra- 
tions of the competitiveness of the Staff’s recommended 
rates ($3.05 demand, 27.85¢ commodity) insofar as Michi- 
gan Wisconsin’s Towa customers are concerned. 


As hereinabove stated, Michigan Wisconsin and its eusto- 
mers, with the exception of Michigan Gas and the Towa 
distributors, accepted the Staff’s recommended rates as 
set out in the Supplemental Stipulations. Michigan Wis- 
consin therein agreed to make the refunds required by 
substitution of said rates for its filed rates. After careful 
consideration, and pursuant to an unopposed motion, the 
Examiner, on December 11, 1961, certified to the Commis- 
sion the settlement proposed in the Supplemental stipula- 
tions with a finding that said settlement was reasonable 
and with his recommendation that it be accepted in the 
light of its almost unanimous acceptability to Michigan 
Wisconsin and its customers. The Commission’s order of 
January 12, 1962, recited only the lack of unanimity for 
its failure to accept such settlement and its consequent re- 
mand of the case to the Examiner for determination in 
due course. 


13214 
The Lowest Reasonable Rates 


Bearing in mind the Commission’s duty to ‘‘order a de- 
crease where existing rates are not the lowest reasonable 
rates’? (Section 5(a) Act and Interstate Power Co. v. 
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F.P.C., 236 F. 2d 372 at 377) the Examiner finds that the 
Staff’s recommended rates are the lowest reasonable rates 
for Mich Wis for the future in Docket No. RP60-9. 


ADDITIONAL Fixprncs AND ConcuusioNs 


Upon consideration of the record and the briefs filed in 
these proceedings, it is found and coneluded, in addition 
to the findings and conclusions heretofore stated, that: 


(1) American Louisiana Pipe Line Company and Michi- 
gan Wisconsin Pipe Line Company are separately 
and severally engaged in the transportation and sale 
of natural gas in interstate commerce for resale, and 
each of them is or are natural gas companies under 
the Natural Gas Act; and the rates and charges of 
these natural gas companies involved herein are 
subject to the jurisdiction of the Federal Power 
Commission. 


The inereased rates and charges of American Louis- 
iana Pipe Line Company contained in its FPO Gas 
Tariff, First Revised Volume No. 1 which were made 
effective as of November 1, 1959, by Commission 
order of December 1, 1959, in Docket No. G-18419 
are excessive, and therefore, such increased rates 
and charges are unjust, unreasonable and unlawful. 


The amounts by which the rates and charges found 
in Finding (2) to be unlawful execed the rates and 
charges hereinafter determined to be just and rea- 
sonable should be refunded by American Louisiana 
to its utility customers together with interest thereon 
at 6% per annum. 


For the purposes of Finding (3) American Louisiana 
Pipe Line Company shall refund to its customers for 
service rendered during the period November 1, 1959 
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to December 31, 1960, inclusive the amounts deter- 
mined upon the basis of the provisions set forth in 
Paragraphs 3, and 4 of the Stipulation and Agree- 
ment (See Appendix Exhibit A herein) as modified 
and approved by the Commission Order of October 
20, 1961, together with interest at 6% per annum; 
and for service rendered during the period from 
January 1, 1961 to the effective date of the rates 
herein ordered, the difference between the revenues 
collected under the filed rates and the revenues 
which would have been collected under the rates set 
forth in Section 5 of the Stipulation and Agreement 
as modified, together with interest at 6% per annum. 


13215 


Just and Reasonable rates and charges for the serv- 
ice to which American Louisiana’s Rate Schedules 
CD-1 and SG-1 are applicable, from the effective 
date herein ordered, are: 


Rate Schedule CD-1 


$2.325 per month per Mef of Contract Demand 
30.1¢ per Mef of gas delivered 
7.64¢ per Mef Demand Charge for Impaired 
Delivery 
Alternative rate during development period: 
43.0¢ per Mef for all gas delivered 


Rate Schedule SG-1 


45¢ per Mef for all gas delivered. 


The increased rates and charges of Michigan Wis- 
consin Pipe Line Company contained in its: (a) 
Fifth Revised Sheet No. 5 of its FPC Gas Tariff, 
Original Volume No. 1, which were made effective 
as of September 15, 1957 by Commission Order issued 
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November 8, 1957, in Docket No. G-12292; (b) FPC 
Gas Tariff, Second Revised Volume No. 1, which 
were made effective as of March 1, 1960 by Com- 
mission Order issued March 18, 1960 in Docket No. 
G-17512; and (¢) First Revised Shects Nos. 7, 9 and 
11, and Second Revised Sheets Nos. 6 and 9 which 
were made effective as of October 7, 1960 upon 
proper motion of Michigan Wisconsin; are excessive, 
and therefore such increased rates and charges are 
unjust, unreasonable and unlawful. 


The amounts by which the rates and charges found 
to be unlawful in Finding (6) exceed the rates and 
charges hereinafter determined to be just and rea- 
sonable for the service in such schedules described 
should be refunded with interest by Michigan Wis- 
consin to its utility customers. 


For the purposes of Finding (7) Michigan Wiscon- 


sin Pipe Line Company shall refund to its customers 
for service rendered during the period September 
15, 1957 to October 6, 1960, inelusive, the amounts 
set forth in Paragraph 1 of the Stipulation and 
Agreement, as modified, together with interest at 
6% per annum and 


For service rendered during the period from October 
7, 1960 to the effective date of the rates herein or- 
dered, the difference between the revenues collected 
under the filed rates and the revenues which would 
have been collected under the just and reasonable 
rates set forth in Finding (10) herein, the procedure 
for effectuating such refund being set forth in Sec- 
tion 2 of the Stipulation and Agreement, as amended. 
Interest on such refunds shall be at 7% per annum. 
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(10) Just and reasonable rates and charges for the serv- 
ice to which Michigan Wisconsin’s Rate Schedules 
ACQ-1, SGS-1 and OS-1 are applicable, from the 
effective date herein ordered, are: 


Rate Schedule ACQ-1 


$3.05 per month per Mef of Billing Demand 

27.85¢ per Mef of gas delivered 

13.75¢ per Mef of released gas purchased 

10.00¢ per Mef Demand Charge Adjustment for 
Impaired Delivery 


Alternative rate during development period: 
45.00¢ per Mef of gas delivered 
Rate Schedule SGS-1 
For customers whose Maximum Daily Quantity 
does not exceed 6000 Mef 
45.00¢ per Mef for all gas delivered 


10.00¢ per Mef Demand Charge Adjustment for 
Impaired Delivery 


Rate Schedule OS-1 


30.0¢ per Mef for all gas delivered 


13217 
ORDER 

Wherefore, it is ordered, subject to review by the Com- 

mission on appeal, or review by the Commission on its own 

motion, as provided in its Rules of Practice and Procedure, 
that: 

(A) The increased rates and charges of American Lou- 

isiana Pipe Line Company embodied in Finding (2) 

be and the same are disallowed; and the tariff sheets 


410 


(13217) 


incorporating such rates and charges be and the 
same are cancelled. 


(B) Within 30 days from the date of issuance of this 
order American Louisiana shall file revised tariff 
sheets to its FPC Gas Tariff, First Revised Volume 
No. 1 consistent with this decision and order reflect- 
ing the rates and charges in Finding (5). 


Upon approval by the Commission of the rates filed 
by American Louisiana Pipe Line Company pursu- 
ant to ordering paragraph (B) above, the approved 
rates shall immediately become the legally effective 
rates to be observed and in foree unless and until 
changed by a subsequent order of the Commission. 


(D) Within 60 days from the date of issuance of this 

order American Louisiana shall refund to each of its 
interstate wholesale customers entitled thereto the 
amount of refund and interest due determined upon 
the basis of the provisions of Finding (4). 
The increased rates and charges of Michigan Wis- 
consin Pipe Line Company embodied in Finding (6) 
be and the same are disallowed; and the tariff sheets 
incorporating such rates and charges be and the 
same are cancelled, 


(F) Within 30 days from the date of issuance of this 
order, Michigan Wisconsin shall file revised tariff 
sheets to its FPC Gas Tariff, Second Revised Vol- 
ume No. 1 consistent with this decision and order 
reflecting the rates and charges in Finding (10). 


(G) Upon approval by the Commission of the rates 
filed by Michigan Wisconsin pursuant to ordering 
paragraph (F) above, the approved rates shall im- 
mediately become the legally effective rates to be 
observed and in force unless and until changed by 
a subsequent order of the Commission. 
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(H) Within 60 days from the date of the issuance of this 
order Michigan Wisconsin shall refund to each of 
its interstate wholesale customers the amount of 
refund and interest due determined on the basis 
of the provisions of Findings (8) and (9). 


(1) On or before 75 days from the date of the issuance 
of this order American Louisiana Pipe Line Com- 
pany and Michigan Wisconsin Pipe Line Company 
shall, report to the Commission in writing and under 
oath, the details of its calculations resulting in the 
refunds ordered with respeet to American Louisiana 
pursuant to paragraph (D) hereof and with respeet 
to Michigan Wisconsin pursuant to paragraph (II) 
hereof, together with copies of releases from their 
customers with respect to such refunds. 


If American Louisiana in the future receives any 
refunds from gas suppliers applicable to the period 
subsequent to November 1, 1959, as the result of 
any final order of the Commission then American 
Louisiana shall make further refund to its custom- 
ers of such refunds in a manner satisfactory to the 
Commission. <Any such refund shall be made within 
thirty days following the date of the issuance of an 
order of the Commission approving the proposed 
plan for distribution of the refunds American Lou- 
isiana shall have received but American Louisiana 
shall not be required to make such refunds until the 
total amount of refund received from suppliers ex- 
ceeds $165,000. 


(KX) If any of American Louisiana’s gas suppliers are 
required by any order of the Commission to make 
reductions in rates to be charged or collected for 
natural gas sold to American Louisiana below the 
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rates used in computing the cost of service shown 
in Schedule AL-1 of the Stipulation and Agreement 
(Appendix Exhibit A), then American Louisiana 
shall file with the Commission tariff sheets, accept- 
able to the Commission, which shall reflect the 
effect of such gas suppliers’ decreased rates and 
charges such filing to be made within sixty days 
after the date of the order reducing such suppliers’ 
rates, provided that, and when, the total reduction 
in charges shall aggregate $165,000 per annum. 


13219 


If Michigan Wisconsin in the future receives any 
refunds from gas suppliers applicable to the period 
subsequent to September 15, 1957, as the result of 
any final order of the Commission, then Michigan 
Wisconsin shall make further refund to its cus- 
tomers of such refunds in a manner satisfactory 
to the Commission. <Any such refund shall be made 
within thirty days following the date of the issuance 
of an order of the Commission approving the pro- 
posed plan for distribution of the refunds to Michi- 
gan Wisconsin shall have received but Michigan 
Wisconsin shall not be required to make such re- 
funds until the total amount of refund received from 
suppliers shall aggregate $265,000. 


(M) If any of Michigan Wisconsin’s gas suppliers are 
required by any order of the Commission to make 
any reductions in rates to be charged or collected for 
natural gas sold to Michigan Wisconsin below the 
rates used in computing the cost of service shown in 
Schedule MW-II of the Stipulation and Agreement 
(Appendix Exhibit A), then Michigan Wisconsin 
shall file with the Commission tariff sheets, ae- 
ceptable to the Commission, which shall reflect the 
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effect of such gas suppliers’ decreased rates and 
charges such filing to be made within sixty days 
after the date of the order reducing such suppliers’ 
rates, provided that, and when, the total reduction 
in charges shall aggregate $265,000 per annum. 


(N) The proceedings in Docket No. G-18419, American 
Louisiana Pipe Line Company, and the proceedings 
in Dockets Nos. G-12292, G-17512 and RP60-9, Michi- 
gan Wisconsin Pipe Line Company, be and the same 
are hereby terminated, subject to the compliance by 
each of those respondents with the terms and con- 
ditions hereof. 


The termination of the proceedings in Docket No. 
G-18419, American Louisiana Pipe Line Company, 
and the proceedings in Dockets Nos. G-12292, G- 
17512 and RP60-9, Michigan Wisconsin Pipe Line 
Company as hereinbefore provided in this order, is 
without prejudice to any findings or orders which 


have been or may hereafter be made by the Com- 
mission. 


Roserr FE. Freer 
Robert E. Freer 
Presiding Examiner 
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BEFORE THE FEDERAL POWER COMMISSION 


Docket No. G-18419 
American Lovistana Prez Line Company 


Docket Nos. G-12292, G-17512 and RP60-9 
Micuican Wisconsin Pree Line Company 


Exceptions of Commission Staff to Decision of 
Presiding Examiner 


Pursuant to the provisions of Section 1.31 of the Com- 
mission’s Rules of Practice and Procedure,! the Staff ex- 
cepts to certain statements contained in the initial decision 
of the Presiding Examiner issued September 27, 1962 in 
the above-designated consolidated proceedings. It should 
be noted at the outset, however, that the Staff takes no 
exceptions to the Findings and Ordering clauses as such 
appear on pages 28, 29, 30, 31, 32 and 33 of that decision, 
as corrected by the Errata Notice issued on October 9, 
1962. In fact, Staff recommends that the Commission, with 
certain different rationalizations and reservations, adopt 
as its own, said Finding and Ordering clauses, The ration- 
alizations are hereinafter detailed. The reservations are 
that the Staff neither excepts to, nor approves of the Find- 
ing and Ordering clauses as such relate to the form of 
rate for 
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American Louisiana. Stated differently, with such differ- 
entiations and reservations, Staff takes no exception to the 
rate levels which the Presiding Examiner finds just and 
reasonable in these proceedings, but does take exceptions 


1 By notice issued October 9, and 22, 1962, the time within which exceptions 
to the Presiding Examiner’s decision may be filed was extended to November 
9, 1962, 
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to certain statements which he makes in setting out the 
principles applicable to developing such rates.2. These ex- 
ceptions herein stated relate to the classification of certain 
costs in the cost of service to demand and to commodity, to 
the Presiding Examiner’s conclusion that it is unnecessary 
to equate Michigan Wisconsin’s billing demands with its 
contract demands in ascertaining the proper rates which 
Michigan Wisconsin may charge its contract-demand custo- 
mers, and to certain statements with respect to load-factor 
and ‘‘tilt.’’ 


Throughout these procecdings, Staff has refrained from 
taking a position with respect to the propricty of a ‘‘two- 
part contract-demand form of rate’? for American Louis- 
liana in lieu of a straight rate. The reasons therefor are 
set out at pages 12, 13 and 14 of Staff’s Initial Brief. Al- 
though the Examiner found that form of rate to be proper 
for American Louisiana, Staff continues to refrain from 


taking a position on this issue. 


As indicated in Staff’s Brief, the Commission had the 
issue of the propricty of a two-part contract-demand form 
of rate for 
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American Louisiana before it in Docket No. G-12414. By 
order issued December 13, 1957 in that proceeding, the 
Commission stated that American Louisiana had not had 
sufficient operating experience at that time to change from 
a straight to a two-part rate. In that order the Commis- 
sion stated that it disallowed the change-in-rate form with- 
out prejudice to a subsequent filing at ‘‘such time as it 
shall have had at least two years of operating experience 


2 Staff fecls compelled to file these exeeptions because of the possible effect 


certain of the Presiding Examiner’s statemnts may have on other cases which 
may come before the Commission in the future. 
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or at least a test period based on twelve months of actual 
experience which would be indicative of future operations 
....? The instant filing is the first following that determi- 
nation, Since the Commission also stated in that it ‘‘would 
consider the request’? for a two-part rate when such con- 
ditions have been met, the Staff took no position on the 
rate form issue in this proceeding. However, as to level 
of rate, Staff took the position that if the demand-com- 
modity form of rate is found proper for American Louis- 
jana, the rate levels sect out in the Examiner’s decision 
would be appropriate. These considerations are set out in 
detail at pages 12, 13 and 14 of Staff’s Initial Brief. 


* * * * * * * * * 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


In the Matters of 


Doeket No. G-18419 
American Lovistana Pire Lint Company 


Docket Nos. G-12292, G-17512, and RP6O-9 
Micnican Wisconsin Pire Line Company 


Exceptions of Michigan Gas and Electric Company to Presiding 
Examiner's Decision and Request for Oral Argument 


INTRODUCTION 


These exeeptions are filed by Michigan Gas and Electric 
Company (‘‘Michigan Gas’’), a customer of Michigan 
Wisconsin Pipe Line Company (‘‘ Michigan Wisconsin’’) 
and an Intervenor herein. The exceptions relate to the 
design of Michigan Wisconsin’s rates on and after October 
7, 1960, in Docket No. RP60-9, and to the form of tariff 
for American Louisiana Pipe Line Company (‘‘American 
Louisiana’’) on and after January 1, 1961. 
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Oral argument before the Commission is requested be- 
cause of the importance of the matters here involved. 


Exceptions 


Michigan Gas hereby excepts to the Decision of the 
Presiding Examiner issued on September 27, 1962, in the 
above-captioned matters, as follows: 
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1. The Presiding Examiner correctly found and coneluded 
that, effective September 1, 1961, Michigan Wisconsin in- 
creased its annual demand charges by approximately 
$2,000,000, but he erred in concluding that this was not an 
increased rate or charge within the meaning of Section 4(e) 
of the Natural Gas Act. Accordingly, he also erred in 
approving this increase without findings and without evi- 
dence as to the cost of service which would be necessary to 
support the increase. He thus erred in failing to disallow 
the increase for failure of Michigan Wisconsin to discharge 
its burden of proof of justifying the inerease. (See pages 
19 throngh 22 of the Decision, together with related discus- 
sions, findings and conclusions, as well as formal findings 
(6) through (10), and ordering paragraphs (E) through 
(H) on pages 29 and 31-32, respectively.) In this regard, 
exception is also taken to the Presiding Examincr’s rulings 
which sustained objections to questions by Michigan Gas’ 
counsel propounded to Staff witnesses as to whether there 
were changes in the cost of service which would support an 
increase in rates or charges on and after September 1, 1961, 
or at any time subsequent to October 7, 1960.1 


2. The Presiding Examiner, apparently inadvertently, 
erroneously failed to cancel Michigan Wisconsin’s Third 


1 Tr. 1933, line 15, through Tr. 1935, line 3; 
Tr, 1935, lines 4-12; 
Tr. 2341, lines 11-24; and 
Tr. 2342, lines 1-18, 
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Revised Sheet No. 6, along with the other sheets which he 
did cancel in formal finding (6) and 
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ordering paragraph (E) (pages 29, 31), in that Third 
Revised Sheet No. 6 contains the same $3.50 demand charge 
and 26-cent commodity charge as Second Revised Sheet 
No. 6 which the Examiner found unlawful. 


3. The Presiding Examiner erroncously classified Michi- 
gan Wisconsin’s storage and production costs 100% to 
demand and erroneously approved rates containing a 12% 
‘tilt’? (pages 23 to 28 of the Decision and related findings, 
conclusions, and ordering clauses), contrary to the evidence 
and established Commission precedents. 


4. The Presiding Examiner erroneously concluded that 
the evidence requires adoption of a two-part contract- 
demand form of tariff for American Louisiana in place of 
the previously approved cost of service form of tariff 
(pages 9-13 of the Decision and related findings, conclusions 
and ordering clauses) without specific findings of fact, and 
in contradiction of the evidence. 
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Exception No. 4 


Neither evidence nor findings support the adoption of a 
demand-commodity rate for American Louisiana as a 
substitute for a cost of service form of rate. 


American Louisiana sells practically all of its gas to its 
affiliates, Michigan Wisconsin and Michigan Consolidated. 
Up until now, the Commission has required that it use a 
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cost of service form of rate in which its charges to its 
affiliates are based upon its actual costs classified in ac- 
cordance with the Commission’s established procedure." 


This is sound because it avoids the possibility of an inter- 
affiliate transaction being used as the means of siphoning 
off, or concealing, the profits of the affiliated customers. 
American Louisiana is truly a department of the affiliates. 
The American Natural Gas System cannot be hurt by a 
cost of service tariff because American Louisiana is as- 
sured its cost of service. Obviously, it is secking a device 
to obtain something more. The Staff has taken no position 
on the question. 


The Examiner erroneously relied solely on the fact that 
a stipulated cost of service had been approved to justify 
his conclusion that the demand-commodity rate should be 
adopted. However, the Commission, in the same order in 
which the stipulated cost of service was approved, assigned 


for decision the question of rate form. Therefore, the Ex- 
aminer erred in treating the Commission’s approval as 
decisive. 


14 American Louisiana, 16 FPC 779; American Louisiana, 18 FPC 795. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph C. Swidler, Chairman; 
Howard Morgan, L. J. O’Connor, Jr., Charles R, Ross, 
and Harold C. Woodward. 


Docket No. G-18419 


American Lourstana Prrr Lixr Company 
Docket Nos. G-12292, G-17512 and RPG0-9 
? 


Micuican Wisconsty Pree Line Company 


Opinion No. 387 


Opinion and Order Modifying and Adopting Initial Decision 
of Presiding Examiner, Prescribing Rates and Refunds, 
and Providing for Further Hearings 


(Issued May 16, 1963) 


Woopwarp, Commissioner: 
? 


This is a rate case, arising on proposed rate changes filed 
by American Louisiana Pipe Line Company (American, 
Louisiana) and Michigan Wisconsin Pipe Line Company 
(Michigan Wisconsin) under Section 4(d) of the Natural 
Gas Act (Act). It comes before us upon the exceptions of 
five parties filed on November 8 and 9, 1962, to the exam- 
iner’s decision issued September 27, 1962. The costs of 
service of American Louisiana and Michigan Wisconsin in 
all four dockets have been stipulated by the parties and 
approved by the Commission. Similarly stipulated and 
approved, subject to certain qualifications not here perti- 
nent, are the refund obligations of American Louisiana in 
its docket, and of Michigan Wisconsin in its ‘locked-in’? 
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Dockets Nos. G-12292 and G-17512.1 Thus the general ques- 
tion remaining for decision in this case is the proper design 
of American Louisiana’s rates for the future in Docket No. 
G-18419, and of Michigan Wisconsin’s rates for the future 
in Docket No. RP60-9. 


More specifically, the principal issue in American 
Louisiana’s docket is whether to grant that company’s 
request to change from a cost-of-service rate to a con- 
ventional, demand-commodity rate. The examiner would 
permit 
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the change. Michigan Gas and Electric Company (Michigan 
Gas), a distributing company customer of Michigan 
Wisconsin, excepts to the examiner’s decision permitting 
this change. 


The principal issue in Michigan Wisconsin’s Docket No. 
RP60-9? is whether we should approve a demand- 


commodity, ACQ-1 rate*® for the company, the demand and 
commodity charges of which would not produce the same 
demand and commodity revenues that would be produced 
by demand and commodity changes based upon the 
classification of costs prescribed by the Seaboard case.‘ 


1The partics agreed to the costs of service by their Stipulation and 
Agreement of July 12, 1961, hereinafter referred to as the original Stipula- 
tion, entered into during the hearing (Tr. 19, et seq.), and approved by Com- 
mission order issued October 20, 1961, 26 FPC 603, except as to rates of return 
which the Commission fixed by Opinion No, 363 and accompanying order 
issued September 17, 1962, .... FPC .... The said original Stipulation is 
an appendix to the examiner’s decision, 

2 Further issues raised in Docket No, RP60-9 involve the propriety of zone 
rates und the lateral policy for Michigan Wisconsin. Our order hereto pro- 
vides for future hearings on these issues. 

3 ACQ means annual contract quantity. 

4 Atlantic Seaboard Corporation, 11 FPC 43; and see Northern Natural Gas 
Company, 11 FPC 123, and subsequent Commission decisions applying Seaboard. 
The Seaboard formula is more fully described hereinafter. 
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The examiner would approve an ACQ-1 rate the demand 
charge of which produces demand revenues some 13 per- 
cent in excess of the costs that would be classified to 
demand under the Seaboard formula,” 7.¢., the examiner’s 
rate deviates to demand by some 13 percent.. Two 
customers of Michigan Wisconsin, Iowa Southern Utilities 
Company (Iowa Southern) and North Central Public 
Service Co. (North Central) except to the examiner’s 
ACQ-1 rate, contending that he should have adopted 
Michigan Wisconsin’s filed rate which deviates to demand 
by some 29 percent. They favor the greater deviation to 
demand since it would produce a relatively lower com- 
modity charge which would facilitate their industrial sales. 
In contrast, Michigan Gas and the Coal Intervencrs? 
contend in their exceptions that the examiner should haye 
adopted a rate for Michigan Wisconsin with no deviation 
from Seaboard and thus a relatively higher commodity 
charge. These parties also make other contentions of error 
as described hereinbelow. Staff agrees to most of. the 
examiner’s results but excepts to some of his reasoning. 


Oral argument was held on February 26, 1962, counsel 
for all the above-mentioned parties participating. 


“Of course, where the dollars of demand revenues execed the Seaboard 
classified costs, the dollars of commodity revenues are less than Seaboard 
costs. Thus the overall revenues match the overall costs, but not in the pro- 
portions determined by the Scaboard classification. 


6 The percentage of the deviation to demand is computed by determining 
What is the amount of commodity costs that cannot be recovered by the com- 
modity charge because of competition from other fuels or otherwise (this 
amount of commodity costs must be recovered by the demand charge and so 
is transferred to demand costs); and then dividing the amount of such com- 
modity costs by the total of the strictly Seaboard demand costs. 


7 Fuels Research Council, Ine., National Coal Ass’n, United Mine Workers 
of America, Mid-West Coal Producers Institute, Inc., Upper Lake Docks Coal 
Bureau, Inc., and The Chesapeake and Ohio Railway Company. 
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We conclude that, except for permitting American 
Louisiana to change from a cost-of-service rate to a con- 
ventional rate, and for some of the reasoning excepted to 
by staff, the examiner’s decision is correct in basi¢ par- 
ticulars and should be adopted by the Commission. The 
examiner’s decision adequately disposes of most of the 
matters urged in the exceptions, and we shall discuss only 
those points on which it should be modified or amplified. 


American Lovistana, Docket No. G-18419 


The examiner, permitting American Louisiana to change 
from a cost-of-service rate to a conventional demand- 
commodity rate, noted that this was its third request to 
make this change since the company was certificated in 
1956. The examiner said that the Commission by order 
issued in 1957* denied the company’s request to make this 


change, but he noted that the order stated that the Com- 
mission would consider the request again after the com- 
pany had gained additional operating experience, and he 
thought that the company has now gained the necessary 
experience. Further, the examiner said that inferentially, 
American Louisiana’s rate form change was approved by 
the parties’ original Stipulation of July 12, 1961, and the 
Commission’s October 20, 1961 order approving the 
Stipulation, referred to in footnote 1. Also, the examiner 
noted that only Michigan Gas, a customer not of American 
Louisiana but of Michigan Wisconsin, opposes the change, 
but he thought that Michigan Gas presumably would benefit 
from the more stable conventional rate as opposed to the 
fluctuating cost-of-service rate. Also, the examiner said 
that the demand-commodity rate is normal for established 
pipelines serving other than affiliates. 


818 FPC 795; and see 16 FPC 779. 
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Michigan Gas in its exceptions contends that a cost-of- 
service rate is the soundest form of rate for American 
Louisiana, which sells practically all of its gas to two 
affiliates, Michigan Wisconsin and Michigan Consolidated 
Gas Company, since this form of rate minimizes inter- 
affiliate transactions which afford the possibility of manip- 
ulation and excessive earnings. It contends that American 
Louisiana is actually a department of the affiliates, that a 
cost-of-service rate assures American Louisiana all proper 
costs, and that the requested change is essentially a device 
to obtain additional profits. The fact that American 
Louisiana’s cost of service was approved is immaterial, it 
says, since rate design was the issue set for hearing in this 
case. 

We conclude that, contrary to the examiner, American 
Louisiana’s change from a cost-of-service to a conventional 
rate should be denied. As years of regulatory experience 


attest, sales to affiliates present possibilities 
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of abuse and should be serutinized with care. Here too, 
corporate form should not be permitted to defeat the 
objectives of regulation.” A cost-of-service rate affords 
us an effective and feasible means of supplying the desired 
supervision, Under such a rate, the seller’s charges to its 
afliliates are computed on the basis of its actual costs for 
successive billing periods, plus the return allowed. 
Thereby the seller is permitted all costs to which it is 
entitled but no more, thus achieving the desideratum of 
utility rate regulation. 


°Cf., Dayton P.§L, Co. v. P.U.C. Ohio, 292 U.S. 290 (1934); Mixsissippi 
River Fuel v. F.P.C., 252 F, 2d 619 (CA5, 1956). 


10 Cf., Opinion No. 378 issued February 6, 1963, in Teras Eastern Trans- 
mission Corporation, Docket Nos. G-12446, et al., .... FPC ..... 
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However, Michigan Wisconsin argues that conventional 
rates such as the Commission permits most pipelines to 
employ would eliminate the fluctuations and cost-plus 
disadvantages of a cost-of-service rate. It contends that 
American Louisiana is not a department of its affiliates, 
Michigan Wisconsin and Michigan Consolidated, but a 
separate and separately regulated organization. And it 
says that our 1957 order, supra, denied its request to 
change from a cost-of-service rate on the ground of in- 
sufficient operating experience to evaluate claimed costs, 
but without prejudice to its filing again to change. Now, 
it says, American Louisiana has sufficient operating 
experience and its costs are reasonable, as shown by the 
original Stipulation of July 12, 1961, and Commission 
acceptance thereof, approving American Louisiana’s cost 
of service in this proceeding." 

These arguments of Michigan Wisconsin do not support 
the requested change, nor was any evidence adduced to 
support it. American Louisiana is undeniably an affiliate 
of Michigan Wisconsin and Michigan Consolidated, which 
purchase in excess of 95 percent of its gas.’= These 
cireumstances justify applying to it requirements not in- 
voked against companies otherwise situated. Fluctuations 
from a _ cost-of-service rate are no insuperable dis- 
advantage. Of course, the issue of rate design, which is 
expressly the issue here, embraces rate form. Our 1957 
order denying the change was without prejudice to another 
filing, it is true, but we said there that we ‘‘would consider 
the request again’’. And on the present facts, we conclude 
that we can best attain the objective of rate regulation— 
the allowance of all proper costs and return but no more— 
by requiring the continued use of a cost-of-service form of 
rate. 


11 As described in footnote 1, supra. 


12 The remainder is purchased by five non-affiliated distributing companics, 
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American Louisiana’s original cost-of-service Rate 
Schedule CS-1 contained in its FPC Gas Tariff, Original 
Volume No. 1, refers to the pertinent operating expense 
and other accounts contained in the 1954 edition of the 
Uniform System of Accounts, rather than to the presently 
effective 1961 
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edition. Therefore, we should not permit American 
Louisiana to reinstate the original Rate Schedule C'S-1, but 
shall require it to file a new cost-of-service rate schedule 
which makes proper reference to the current System of 
Accounts, and which is otherwise in full conformity with 
its original Rate Schedule GS-1 and satisfactory to the 
Commission, 

American Louisiana’s refund obligations are prescribed 
by the original Stipulation cited in footnote 1. American 
Louisiana has complied in part with its refund obligations 
in this docket, and our order hereto sets forth the com- 


pany’s remaining refund and other obligations under this 
opinion. 


Micuican Wisconstx, Dockets Nos. G-12292 axp G-17512 


As deseribed more fully in the examiner’s decision, 
Michigan Wisconsin’s filing in Dockct No. G-12292 involves 
an increase in the company’s previously effective straight 
rate, and in Docket No. G-17512, a change from the com- 
pany’s straight rate to a demand-commodity type of rate 
and other rates. Both dockets involve locked-in periods, 
the company’s rates for October 7, 1960, and subsequently, 
being the subject of the filing in Docket No. RPGO-9. 

The issues respecting Michigan Wisconsin’s rates and 
refunds in Docket Nos. G-12292 and G-17512 are sub- 
stantially disposed of by the original Stipulation cited 
supra. Michigan Wisconsin has complied in part with its 
refund obligations in these dockets, and our order hercto 
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sets forth the company’s remaining refund and other 
obligations in these dockets under this opinion. 


Micuican Wisconsrx, Docket No. RP60-9 

Propriety of the examiner’s rates for Michigan Wisconsin 

The remaining question, presented in Docket No. RP60-9, 
is what are properly designed rates for Michigan Wiscon- 
sin for the future. Michigan Wisconsin’s present rates 
became effective on and after October 7, 1960, subject to 
refund pursuant to Commission order issued January 24, 
1961. Michigan Wisconsin’s cost of service having been 
stipulated, determining the particular rates to recover such 
costs involves basically two further steps, as described 
hereinafter: the classification of costs, and the design of 
rates. Also, under the original Stipulation, only the 
ACQ-1 (annual contract quantity) and OS-1 (overrun 
service) rates are controverted. 


The proposed rates and supporting arguments.—The 
three sets of rates proposed for Michigan Wisconsin in this 
proceeding—Michigan Wisconsin’s filed rates, the exam- 
iner’s rates, and rates reflecting costs classified in accord- 
ance with the Seaboard formula—are 
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summarized in the footnote.* In form, Michigan Wis- 
Rates reflecting 
13 Filed rates Seaboard 
of Mich, Wis. Rates approved classification 
(requested by by examiner (requested by 
Towa South, (recomm ‘d by Mich, Gas and 
and No. Cent.) staff, ct al.) Coal Inter.) 


ACQ-1 rate 
Demand $3.50 $ 3.05 $ 2.65 
Commodity 26 cents 27.85 cents 29.67 cents 
Developmental rate 46 cents 45 cents 
OS-1 26 cents 30 cents 33 cents 
SGS-1 46 cents 45 cents 


(13449) 


consin’s rates consist, as noted below, principally of the 
demand-commodity ACQ-1 rate; the OS-1 rate; and a 
SGS-1 (small general service) rate. The terms of the 
company’s rate schedules are also summarized below. 


The examiner’s ACQ-1 rate, which staff and most of the 
parties would have agreed to under another stipulation, 
the First Supplemental Stipulation,’ would, as explained 
at the outset, deviate to demand by some 13 percent. 
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The examiner cited a number of reasons to support his 
ACQ-1 rate. In summary, he thought, first, that it was 
supported by the evidence of staff witnesses and par- 

14 Michigan Wisconsin’s contract year is the 12 months beginning each 
September Ist. For service under the ACQ-1 schedule, the company and each 
customer agree on a2 Maximum Daily Quantity (MDQ) for each year, which 
fixes the maximum volume of gax Michigan Wisconsin is obligated to deliver 
to the customer on any single day, These deliveries are subject to a schedule 
of monthly Contract Demands. During the four cold months, November through 
February, the buyer is entitled to demand 100 percent of his Maximum Daily 
Quantity but only 85 pereent from March 1-March 15, and 75 percent for 
the other months of the year, The total volume of gas the customer is entitled 
to purchase during the contract year, called the Annual Contract Quantity 
(ACQ), may be stated in terms of the permitted number of days use of the 
Maximum Daily Quantity, For example, during the contract year 1961-62, 
cach customer was entitled to a total of 190 days’ use of his Maximum Daily 
Quantity. In 1960-61, each customer’s ACQ was 185 days’ use of the MDQ. 
A customer’s purchases in excess of his MDQ on a particular day (daily 
overrun), or in excess of his ACQ in a particular year (annual overrun), if 
authorized by Michigan Wisconsin, are billed as overrun gas under the OS-1 
schedule. If not authorized, a penalty is charged. 


15In addition to the original Stipulation described in footnote 1, most of 
the parties proposed a First Supplemental Stipulation of November 9, 1961 
(Tr. 370), agreeing to rates for American Louisiana for the future, and for 
Michigan Wisconsin for the future in Docket No. RP60-9, They alxo proposed 
a Second Supplemental Stipulation of December 1, 1961 (Tr, 1067), providing 
for ‘‘interim’’ rates for Michigan Wisconsin from October 7, 1960, until the 
newly designed rates for the future proposed under the First Supplemental 
Stipulation for Docket No. RPGO-9 beeame effective, Since not all parties 
joined in these supplemental stipulations, they were rejected by Commission 
order issued January 12, 1962, .... FPC .... 
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ticularly the testimony and judgment of the staff’s rate 
design expert, Hertz. 

Second, he thought that it was also supportable when 
tested by comparing a customer’s average net cost for gas 
under Michigan Wisconsin’s filed rate with a customer’s 
average net cost under the examiner’s rate.’* He thought 
that graphs in staff’s answering brief supported the con- 
clusion that Michigan Wisconsin’s distributing company 
customers could purchase at his ACQ-1 rate and still 
compete with distributing companies purchasing from 
other pipelines. 


Third, he recognized that the Seaboard formula was a 
point of departure, but found that claimed mitigating 
cireumstances urged by some customer companies of 
Michigan Wisconsin did not support Michigan Wisconsin’s 
filed ACQ-1 rate, which departs from Seaboard by a 29- 
percent deviation to demand. However, he did accept the 


contentions of some customers that Michigan Wisconsin’s 
underground storage costs should be classified 100 percent 
to demand instead of 50-50 between demand and com- 
modity, and Laverne Field production costs should be 
classified 50-50 between demand and commodity instead of 
100 percent to commodity. 


And fourth, he thought that the ‘‘almost unanimous 
acceptability”? of his rates to the parties, as evidenced by 
the proposed First Supplemental Stipulation, supra, 
supported them in some measure. 

Iowa Southern and North Central except to the 
examiner’s decision on numerous grounds. In summary, 
they argue first, that the commodity charge of the 
examiner’s ACQ-1 rate, which they consider decisive in 

16 The examiner found, for example, that Towa Southern’s average cost of 
gas under his ACQ-1 rate with its 13-pereent deviation to demand was less 


than its average cost under Michigan Wisconsin’s filed ACQ-1 rate with its 
29-percent deviation to demand. 
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attracting industrial customers, is unsupported since not 
based on reason or a consideration of its effect on M ichigan 
Wisconsin or its customers, but was reached simply by 
adding to the 26-cent commodity charge of the present 
rate, one-half the difference between it and the 29.67-cent 
commodity charge computed in conformity with Seaboard. 
In contrast, it is said, Michigan Wisconsin’s witness 
Ransom fully supported the presently effective rates from 
his knowledge of the needs of and conditions relating to 
Michigan Wisconsin and its customers. 


Second, these parties contend that comparisons with 
average net costs, and with other pipelines’ rates, do not 
support the examiner’s rates. They contend that record 
evidence shows that the examiner’s 27.85-cent commodity 
charge is unjustifiably higher than that of the competing 
pipelines, Northern Natural Gas Company and Natural 
Gas Pipe Line Company, and would 
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impede the customers’ building up loads particularly in 
southeastern Iowa. Further, they contend, other pipelines 
permit the purchase of full contract quantities 365 days a 
year, while Michigan Wisconsin has a 190-day limitation 
on its customers’ use of MDQ’s.%7 And North Central 
contends that the examiner’s considering the graphs in 
staff’s answering brief unfairly denies it opportunity to 
cross examine and show errors with respect thereto. 


Third, they contend that the examiner disregarded 
“mitigating circumstances’? which justify departing from 
the Seaboard cost classification. Iowa Southern says that 
the Seaboard facts differ so that case is not controlling 
here because in Seaboard, constant costs were classified 
50 percent to commodity and 50 percent to demand 


17 This and some of the other terms in Michigan Wisconsin’s tariff are 
defined in footnote 14 above. 
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reflecting an ‘‘annual’’ and a ‘‘peak day’’ use, whereas 
Michigan Wisconsin imposes a 190-day limitation on 
MDQ’s and so its customers have only about half the 
“annual use’? of Michigan Wisconsin’s facilities that 
customers of Atlantic Seaboard had of its facilities. And 
North Central contends that the examiner ignored evidence 
of the discriminatory effects of his 27.85-cent commodity 
rate against distributors with high load factors, and of 
the desirability of the lower commodity charge of the filed 
rate in improving the economies of the areas they serve. 


In contrast, Michigan Gas and the Coal Interveners 
oppose any departure from the Seaboard decision. Sum- 
marizing their principal objections, they contend, first, that 
staff witness Hertz’s primary reason for his ACQ-1 rate, 
which the examiner adopted, was that a change from the 
29-pereent deviation of the presently effective rate to a 
strictly Seaboard rate would be ‘‘too drastic’. This 


reason, they say, is insubstantial, and fallaciously assumes 
that the company has some vested right to its filed rate 
with its 29-percent deviation to demand. 


Second, they deny that there was any convincing show- 
ing of mitigating circumstances which justify departing 
from Seaboard. They contend that although it was claimed 
that the Seaboard classification would make it difficult for 
the distributing companies to make off-peak industrial 
and electric generation boiler fucl sales, no specific 
instances were shown of any customer losing any sales 
or not selling its gas if Seaboard were followed. Nor is 
there any basis in fact, they say, for the examiner’s 
departing from Commission precedent, and classifying 
Michigan Wisconsin’s underground storage costs 100 per- 
cent to demand, and Laverne Field production costs 50-50 
between demand and commodity. 


Third, the Coal Interveners contend that the examiner 
erred in limiting his consideration to two sets of proposed 
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rates—the filed rates and the rates proposed in the First 
Supplemental Stipulation—both of which depart from 
Seaboard by a deviation to demand. They say he thus 
narrowed his vision to the real issue, namely, whether any 
departure from Scaboard is justified. 
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Although staff supports the rates approved by the 
examiner, staff excepts to the examiner’s classifying 
underground storage costs 100 percent to demand and 
Laverne Field production costs 50-40 between demand and 
commodity, and to some of his other conclusions, as 
described below. 


For the reasons stated hereinbelow we conclude that, 
although some of the examiner’s reasoning is subject to 
modification on a few points, the results he reached are 
sound and we should adopt the rates for Michigan Wis- 
consin he approved. 


Classification of costs.—As indicated above, determining 
rates for Michigan Wisconsin that will recover the agreed 
costs of service involves basically two steps: first, the 
classification of costs, which provides a point of departure 
for the second step, the design of rates. 


Considering first the classification of costs, this step in 
the allocation process'® has the primary objective of 


18In gencral, the allocation process consists of four steps. First, costs are 
grouped by operating functions or ‘‘functionalized’’ in eategories of produe- 
tion, transmission, distribution, and here, underground storage costs. Second, 
such costs are then characterized in conformity with their cost behavior as 
constant costs, and yariable costs. Third, such costs are then classified into 
two categories, demand costs, normally 50 percent of the direet constant costs; 
and commodity costs, normally the remaining 50 percent of direet constant 
costs and 100 pereent of variable costs. And fourth, such demand and com- 
modity costs are allocated to jurisdictional and nonjurisdietional sales in 
proportion to demands on the peak days, and in proportion to the volumes of 
gas delivered during a representative period, respectively. 
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assuring that off-peak sales bear a fair share of the pipe- 
lines constant costs which would otherwise inequitably 
burden the domestic consumer. And although no actual 
allocation of costs between jurisdictional and non- 
jurisdictional sales is necessary here since Michigan Wis- 
consin’s sales are all jurisdictional, it is necessary to 
classify costs to determine tentatively the demand and 
commodity components of the ACQ-1 rate, and the general 
levels of the rates for the various classes of service. Also, 
the classification step provides a consistent standard for 
comparing rates and operations of different pipeline 
companies. 


The basis of our present classification of costs (and 
their underlying functionalization) is of course judgment, 
first exercised in Seaboard, and in the years since 
formulated as a rule’? We made it clear from the 
beginning, 


13452 


however, that Seaboard is not an inexorably fixed rule ;*° 
in determining rates, the question is one of overall 
reasonableness, and the Seaboard classification is but a 
starting point in resolving this question. Nevertheless, 
the Seaboard classification of costs protects the domestic 
consumer from excessive fixed costs, affords the Commis- 
sion a fair and definite point of reference in regulating 


19 Under the Seaboard case, direct constant costs are classified 50 percent 
to demand and 50 percent to commodity, and variable costs are classified 100 
percent to commodity. Generally, demand costs are costs associated with 
supplying pipeline capacity necessary for peak deliveries reflecting the cus- 
tomers’ contracted demands; commodity costs are costs associated with supply- 
ing the actual volumes of gas delivered annually, 


20 We indicated in the Seaboard decision, 11 FPC at 62, that ‘‘mitigating 
circumstances’’ would justify a departure from the Seaboard rule. And sce 
our recent Opinion No. 379, issued in Southern Natural Gas Company, Docket 
Nos. G-20509, et al., on February 18, 1963, mimeo., p24), 2.5. EPC)... 
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pipeline rates, and provides the pipelines a known and 
consistent standard for developing their rates and markets. 
Obviously, therefore, a departure from the Seaboard cost 
classification should be permitted only upon a substantial 
showing. 


Staff classified Michigan Wisconsin’s costs in accordance 
with Seaboard, and then computed rates reflecting that 
classification as a point of departure in designing the 
particular rates deemed appropriate for Michigan Wis- 
consin’s system. 


The examiner followed staff’s classification of costs 
except as to underground storage costs and Laverne Field 
production costs. Considering first the former, the 
examiner rejected staff’s classification of such costs 50-50 
between demand and commodity in the manner of trans- 
mission costs. Instead, he adopted the position of North 
Central and Iowa Southern that since underground storage 


operations are not like transmission operations and add 
nothing to annual sales capacity, but are more comparable 
to propane peaking operations and serve a predominately 
peaking function, the costs of underground storage should 
be classified like propane peaking costs, namely, 100 per- 
cent to demand. 


Staff excepts to the examiner’s decision on this issue on 
several grounds. First, staff contends that analyzing 
underground storage costs on the basis of engineering 
operations shows that they are incurred and should be 


21 Towa Southern also argued that Seaboard has no application here since 
that case did not involve any underground storage operations. And it argued 
that Seaboard is further distinguishable in that there, constant costs were 
classified 50-50 between demand and commodity on the theory that there were 
annual and peak day uses entitled to equal consideration, but here the cus- 
tomers have a sharply curtailed annual use beeause of the 190 days’ limita- 
tion on the MDQ’s contained in Michigan Wisconsin’s tariff described 
hereinabove. 
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classified like transmission costs. Staff contends that the 
cycles of inputs into storage and withdrawals from storage 
are governed by the daily requirements of the distributing 
company customers during the entire course of the year, 
and further, that inputs are made during six or seven non- 
heating months and withdrawals are made during the five 
or six months of the heating season. Thus it is clear, says 
staff, that 
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underground storage does not provide a predominately 
peaking service, but provides both annual and peaking 
service, so that the costs incurred in connection with 
underground storage should be classified in the same 
manner as transmission costs. 


Second, staff contends that analyzing these costs from 
the economic viewpoint supports this classification. Staff 
argues that the ‘‘base’’ gas in storage is not withdrawn 


but is stored for the life of the storage operation, and that 
return, income taxes and other constant costs are payable 
on it in the same manner as are such costs associated with 
transmission facilities. Likewise, says staff, the costs of 
the “top”? gas which is withdrawn are computed in the 
working capital requirement of the company and are 
therefore included in the rate base in a manner likewise 
comparable to the costs of transmission facilities. 


Third, staff contends that underground storage facilities 
used daily for five or six months throughout the winter 
season to supply space-heating loads are clearly dis- 
tinguishable from propane facilities used only for a few 
of the coldest days during the winter space-heating season 
to provide strictly peaking capacity. 


Staff’s exceptions to the examiner’s decision on. this 
issue are well taken. The record establishes and we find 
that Michigan Wisconsin’s storage facilities and the 
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operations thereof are integral parts of the company’s 
transmission system and of its operations. Also, from the 
viewpoint of engineering operations, as described in staff’s 
exceptions summarized above, the underground storage 
facilities, like the transmission facilities, contribute to both 
the peak and annual service of the company. Certainly, 
there is no basis in this record for characterizing the 
space-heating service of Michigan Wisconsin made possible 
by underground storage, covering an interval of five or 
six months and comprising perhaps 50 pereent of the com- 
pany’s total deliveries, as an exclusively peaking service. 
Obviously, there is little resemblance between such service, 
and a propane peaking service rendered for brief intervals 
on a relatively few of the coldest winter days. 


Further, the use of underground storage improves the 
company’s overall service for the entire year in a way 
which could only be accomplished otherwise by increasing 
compressor horsepower or looping transmission lines, the 
costs of either of which would, of course, be classified 50 
percent to demand and 50 pereent to commodity under 
Seaboard. And, although it is true that no underground 
storage was involved in the Seaboard case, we have sub- 
sequently considered cases involving underground storage 
costs and classified such costs 50-50 between demand and 
commodity in conformity with Seaboard? Nor was there 
any showing made in this case of sufficient substantiality 
to justify departing from Scaboard here. 
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Accordingly, we conclude that where, as here, the pipe- 
line’s service to its customers the year around involves 


22Cf., Home Gas Company, ct al., 13 FPC 241, 259 (1954); The Ohio 
Fuel Gas Company, 13 FPC 280, 291 (1954); United Fuel Gas Company, 12 
FPC 251, 275 (1953); Tennessee Gas Transmission Company, 27 FPC 202 
(1962). 
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the co-ordinated use of integrated pipeline and under- 
ground storage facilities and operations for relatively 
equal periods of inputs into and withdrawals from storage, 
the cost of such storage should be classified in the same 
manner as transmission costs under Seaboard, namely, 
50 percent to demand and 50 percent to commodity. 


Respecting Laverne Field production costs, the examiner 
viewed certain costs relating principally to a 20-inch, 40- 
mile lateral with a capacity of 200,000 Mef of gas per day, 
owned and operated by Michigan Wisconsin to transport 
gas from the Laverne Field in the Oklahoma Panhandle 
to the company’s main transmission line, as transmission 
costs. Accordingly, the examiner classified such costs 50 
percent to demand and 50 percent to commodity, rejecting 
staff’s classification thereof 100 percent to commodity. 


North Central and Iowa Southern in their briefs had 
recommended the classification adopted by the examiner 
on several grounds. First, they contended that the Laverne 
Field lateral is of the same character and performs the 
same function as Michigan Wisconsin’s main transmission 
line, as shown by daily ‘‘over-takes’’? from the Laverne 
Field to meet winter peak demands. Second, they con- 
tended that large expansions in Michigan Wisconsin’s 
transmission capacity and increases in its peak day 
deliveries authorized by the Commission were predicated 
upon the capacity available through this lateral. Third, 
they contended that prior Commission decisions are not 
controlling as to the classification of the Laverne Field 
lateral costs, since such decisions involved the costs of 
company - produced gas ineluding drilling costs and 
exploratory expenses, which costs were beyond question 
production costs and were properly classified to commodity 
in the same manner as the costs of gas purchased under a 
commodity rate. And fourth, they contended that the Com- 
mission held in Ben Bolt Gathering Company, 26 FPC 825 
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(1961), rehearing denied, 27 FPC 334 (1962), that the 
operation of a supply line such as the Laverne Field 
lateral from a producing field to the mainline of a pipeline 
represents a transmission function. 


Staff excepts to the examiner’s classification of Laverne 
Hield lateral costs on several grounds. First, staff con- 
tends that the predominate function of this lateral is to 
supply gas from the Laverne Field to Michigan Wis- 
consin’s main transmission line and therefore the costs 
thereof should be regarded as production and gathering 
costs and classified accordingly 100 percent to commodity. 
Second, staff contends that analysis from an engineer- 
ing operations viewpoint supports characterizing these 
facilities as production rather than transmission facilities. 
Thus staff argues that the Laverne Field lateral is used 
more directly in relation to production from connected 
wells or the operation of a gasoline plant than in relation 
to satisfying transmission system demands. Also, staff 


argues that the lateral may be operated at reduced capacity 
while transmission facilities are operating at maximum 
apacity, and vice versa. The size alone of the lateral, says 
staff, is not necessarily decisive as to its function, Third, 
staff contends that 
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Michigan Wisconsin’s certificate application classified 
these facilities as gathering lines, the Commission cer- 
tificated them as such, they have subsequently been re- 
garded as such, and no substantial evidence was adduced 
to justify treating them in any way other than they were 
treated in the past, or to justify classifying their costs 
other than 100 pereent to commodity in conformity with 
Seaboard, 


Here, we think the examiner should be affirmed and 
staff’s exceptions rejected. The Laverne Ficld lateral is 
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40 miles long, has a diameter of 20 inches, has a capacity 
of 200,000 Mef of gas per day, is connected to the com- 
pany’s main line, and is in substance an extension of the 
main line. On these facts, this facility reasonably should 
be viewed as a transmission facility and the costs associated 
therewith treated as transmission costs, to be classified 
in conformity with Seaboard 50 pereent to demand and 
50 percent to commodity. 


Notwithstanding the above classification of 50 percent 
of the costs associated with the Laverne Field facilities to 
demand,™ we conclude that the facts and considerations 
relevant to the design of rates for Michigan Wisconsin 
justifies our adopting the specific ACQ-1 rate the examiner 
approved and staff recommended, as discussed in the 
section which follows. This decision is consistent with the 
examiner’s, for although he would have departed from a 
strict Seaboard classification of costs with respect to the 
Laverne Field facilities, as well as in the classification 


of underground storage costs 100 pereent to demand 
described above, he concluded, as set forth on page 26 of 
his decision, that as a matter of rate design staff’s recom- 
mended rates were proper. 
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Design of rates—The design of rates, which is the next 
step in determining rates for Michigan Wisconsin, also 
calls for the exercise of judgment in large measure. 

23 Under this classification, demand costs would be inereased by $1,072,605, 
and commodity costs deereased a like amount. The costs reflecting these 
changes would produce an indicated ACQ-1 rate with a demand charge of 


$2.75 and a commodity charge of 29.425 cents. 


24 Applicable to rate design is the language in Colorado Interstate Vv. F.P.C., 
324 U.S, 581, respecting the allocation of costs, that it (589, 591) ‘4... is not 
a matter for the slide rule’? and ‘‘has no claim to an exact science’? but 
‘involves judgment on a myriad of facts’’, and that ‘‘considerations of 


fairness, not mere mathematics’’ are governing. 
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Here, judgment is applied to determine whether any 
deviation from Seaboard rates is warranted, considering 
all the cireumstances and with particular reference to the 
needs, conditions, and operations of Michigan Wisconsin 
and its customers. The objective of rate design is to deter- 
mine rates that enable the pipeline to sell its gas at charges 
which recover from the various types of loads their 
reasonably associated costs of service, keeping in mind the 
factors pertinent in this regard.* 


We have reviewed with care the examiner’s decision, 
and conclude that the record supports his ACQ-1 and other 
rates. The examiner considered the evidence of Michigan 
Wisconsin, Iowa Southern and North Central in support 
of Michigan Wisconsin’s filed ACQ-1 rate with its 29- 
percent deviation to demand,” and also the opposing argu- 
ments of the Coal Interveners and Michigan Gas” in 
favor of a rate reflecting a strict Seaboard cost classifica- 
tion with no deviation whatever. But he accorded pre- 
ponderant weight to the evidence adduced by witnesses 
for the Commission’s staff, and particularly staff witness 
Hertz, in favor of an ACQ-1 rate with a 13-percent 
deviation to demand. In our view, the examiner’s reliance 
on the judgment of the Commission’s staff witnesses is 
well justified, The weight to be accorded a recommended 
end result depends largely upon the objectivity of the 


The factors to be considered include the magnitude of the different 
classes of sales; load factors and load patterns of the pipeline and its cus: 
tomers; the kind of service rendered, ie, firm or interruptible, peak or 
off-peak, seasonal or annual, ete.; the comparative prices of competitive fuels 
in the market, and the ability of the company and its customers to make 
necessary competing sales of gas; and any minimum Dill, penalty for un- 
authorized overruns, or other conditions of service contained in the tariff, 


26 The meaning and derivation of deviation to demand are explained 


supra, p. 2. 


27 The Coal Interveners and Michigan Gas adduced no evidence to support 
their position. 
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witness. With this fact in mind, the evidence of the staff 
witnesses, and particularly the judgment of staff witness 
Hertz respecting his recommended end result, is entitled 
to preponderant weight on this record. 
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Further, we have tested the examiner’s rates against 
the applicable criteria and find them supportable. As 
indicated above, the choice ranges between two extremes: 
a strict Seaboard rate, favored by the Coal Interveners 
because its higher 29.67-cent commodity component would 
be competitively advantageous to coal; and Michigan 
Wisconsin’s filed rate with a 29-percent deviation to 
demand, favored by Iowa Southern and North Central 
because its lower 26-cent commodity component would 
facilitate their industrial sales. Obviously, we cannot 
grant both these requests. We have, as indicated above, 


long recognized that mitigating circumstances may justify 
rates other than those reflecting a strict Seaboard classifiea- 
tion of costs. In rate design particularly, the question is 
one of overall reasonableness and the Seaboard classifica- 
tion of costs is but one factor in reaching a determination 
on this question. 


Here, the evidence of Michigan Wisconsin and some of 
the distributing companies supports some deviation to 
demand, for the resulting lower commodity rate will 
facilitate industrial sales by the customer companies that 
would benefit Michigan Wisconsin, the customer companies, 
and the public. And it may be, as Towa Southern contends, 
that the 190-day limitation on MDQ’s in Michigan Wis- 
consin’s tariff associated with the company’s summer 
storage inputs distinguishes this case to some degree 
from Seaboard, where the customers had 365 days’ use of 
peak demands. Also, it is true that Iowa Southern and 
North Central adduced evidence to show that staff’s 
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ACQ-1 rate, which the examiner adopted, would hinder 
their increasing their industrial sales and thus deny their 
Towa market areas the benefits of expanded economic 
activity. However, in our view, a deviation to demand as 
large as the 29-percent deviation proposed under the filed 
rate, and the resulting shift of a greater share of costs 
onto the firm gas users (principally domestic consumers), 
is not supported by evidence of offsetting benefits to the 
financial status of the distributing companies, the firm gas 
users, or the pipeline, sufficient to justify such a request. 
Moreover, the Iowa utilities did not convincingly show 
that the examiner’s rate would in fact harm their opera- 
tions by causing a loss of present industrial sales. On 
balance, therefore, we conclude that the examiner’s ACQ-1 
rate with its some 13-percent deviation to demand repre- 
sents a reasonable accommodation of the conflicting 
interests presented by this record. 


The exceptions complain, inter alia, that staff witness 
Hertz assumed that Michigan Wisconsin had a vested 
interest in an ACQ-1 rate which deviated to demand; and 
that he arrived at his rate mechanically by adopting a 
commodity component midway between a Seaboard com- 
modity component and Michigan Wisconsin’s filed 
commodity component and assigning the balance of costs 
to the demand component. These arguments present no 
serious objection. We have tested this rate against the 
range of possibilities present in this case and find it sup- 
portable. The ‘‘mathematies’? by which the rate is 
computed are not overly important, so long as the end 
result reflects a reasoned judgment which, as here, is sub- 
stantially supported in the light of the factors pertinent 
in the case. 
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The foregoing is largely dispositive of North Central’s 
arguments that Michigan Wisconsin’s OS-1 rate should 
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be at the same level as the commodity charge of the 
ACQ-1 rate. Here too, our judgment as to the proper 
level of this rate coincides with that of the staff witnesses 
and the examiner. As to North Central’s contentions that 
the 190-day limitation on use of the MDQ in Michigan 
Wisconsin’s tariff is unwarranted and discriminatory in 
favor of the company’s affiliates, it is clear that the 190- 
day limitation is necessary to permit summer storage in- 
puts essential to the company’s operations, and the 
implications of discrimination are not supported by the 
record. North Central’s objections that some of the pro- 
visions in Michigan Wisconsin’s tariff are ambiguous or 
inconsistent can be considered in later proceedings after 
greater experience has been gained under the new, two- 
part tariff. 


Further, the virtually unanimous agreement of the 
parties to the First Supplemental Stipulation, supra, 
supports the examiner’s rates. Of course, the fact that 
most of the parties agreed does not impel our accepting 
their result. It is the Commission’s function to decide, 
and that function cannot be discharged merely by accepting 
the consensus view. However, such substantial agreement 
of the parties, including those with opposing views, is 
oftentimes cogent evidence of the reasonableness and 
propriety of the agreement.** Considering all the circum- 
stances of this case, the aforesaid agreement sets forth a 
sound basis for disposing of the rate design issue before 
us. 


Although helpful, a comparison of average costs to the 
distributing company customers and the graphs contained 
in staff’s answering brief are not decisive to the con- 
clusions we reach in this case. Therefore, the objections 


28 Cf., Northern Natural Gas Company, Opinion No. 374, issued December 28, 
1962, in Docket No, CP61-132, .... FPC .... 
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advanced to the examiner’s relying on these matters need 
not be given particular consideration. 
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Equalization of monthly contract demands and billing 
demands. — Michigan Wisconsin’s presently effective 
tariff provides for monthly contract demands and billing 
demands that are unequal during certain periods in the 
year, as shown in the footnote.” Staff recommended that 
the monthly contract demands and billing demands be 
equalized by reducing the June monthly contract demands 
from 75 percent to 50 percent of MIDQ, and raising the 
March monthly billing demands from 75 percent to 85 per- 
cent of MDQ, see footnote, parentheses. The examiner 
rejected the recommended reduction in contract demands, 
finding that it was not supported by authority or evidence, 
and finding further that the variance in these provisions 
would benefit certain distributing company customers of 
Michigan Wisconsin. 


Staff renews its recommendation in its exceptions. Staff 
contends that as a basie principle, under a contract-demand 
form of rate the billing demands imposed upon the dis- 
tributing company customer should be equal to the contract 
demands imposed upon the pipeline transporter. This 
principle, staff contends, is based on the equitable concept 
that the customer should pay the demand charge, and no 
more than the demand charge, that is associated with its 
purchases of gas and with the demands such purchases 
place on the pipeline system during a given interval, And 


29 Months Contract Demand Billing Demand 


Nov., Dee., Jan., Feb. 100 percent of MDQ 100 percent of MDQ 
March 1 through March 15 85 percent of MDQ 75 pereent of MDQ 
March 16 through March 31, 75 pereent of MDQ (iner, to $5 percent) 
and April, May, October 75 pereent of MDQ 75 percent of MDQ 
June, July, August, September (deer. to 50 percent) 50 percent of MDQ 
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staff points out that the $3.05 demand charge of the 
ACQ-1 rate which staff developed and the examiner adopted 
reflects staff's recommendation for reducing the contract 
demands applicable to the four summer months from 75 
percent of MDQ to 50 percent of MDQ. 


Staff recommends alternatively, if we find proper a 
contract demand of 75 percent of MDQ during the summer 
months, that the billing demands be increased to 75 per- 
cent of MDQ to be consistent with the contract demands 
in accordance with the above principle. However, staff 
points out that the effect of doing this would be to decrease 
the demand component of the ACQ-1 rate from $3.05. to 
$2.73 per Mef.” 
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Staff is correct that, as a general proposition in the 
design of rates, the billing demand should follow the con- 
tract demand. Also, it is obvious that tariff terms which 
depart from principle without good cause should be avoided, 
for the implications of such departures cannot always be 
foreseen and they may give rise to uncertainty or possible 
abuse. However, a degree of flexibility is not objectionable 
where a proposed exception has been thoroughly explored, 
is substantially supported, and would have no adverse 
effects. And such, we conclude, is the case here. As more 
fully described in the examiner’s decision, the variance 
between Michigan Wisconsin’s contract demands and bill- 
ing demands was rather thoroughly explored at the hearing, 
is supported by evidence that it affords flexibility of supply 
and economy of price to the affected utilities, and would not 
have any adverse effects, Accordingly, we affirm the ex- 
aminer on this issue. 


30 Raising the billing demands to 75 percent of MDQ increases the number 
of demand billing units by 1,315,868, 
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Asserted further $2,000,000 rate increase of Michigan. 
Wisconsin—Michigan Gas argues at length that the ex- 
aminer erroneously permitted a further and unsupported 
rate increase by Michigan Wisconsin in this case of approxi- 
mately $2,000,000. The examiner’s decision, in rejecting 
this argument, adequately discusses it and in general we 
agree with his conclusions. However, in order that there 
may be no further dispute or misunderstanding with re- 
spect to this matter, we shall discuss it briefly. 


Michigan Gas points out, first, that Michigan Wisconsin 
filed proposed changes to its Gas Tariff which, among other 
things, inerease its billing demand units in the off-peak 
months of March through October" Michigan Gas implies 
that by our order issued August 31, 1961, which permitted 
these increases in billing demand units to take effect 
September 1, 1961, ‘‘subject to further orders of the Com- 
mission’? in the instant proceeding, we undertook to give 
extensive consideration to these tariff changes in this 
proceeding, 


Second, Michigan Gas contends that these increases in 
billing demand units constitute an increase in Michigan 
Wisconsin’s rates or charges within the meaning of Section. 
4(c), since because of them, Michigan Wisconsin’s “‘annual 
demand charge’’ increase from $30.10 per Mef of a eus- 
tomer’s MDQ to $31.50, or an increase in the ‘‘annual 
demand charge’’ of $1.40 per Mef of MDQ as of September 


31 Specifically, Third Revised Sheet No. 6, which superseded Seeond Revised 
Sheet No. 6, provides for increases in billing demands as follows: 


Second Revised Third Revised 

Sheet No. 6 Sheet No. 6 
et 
November through February 100% of MDQ 100% of MDQ 
March, April, May, October 70% of MDQ 75% of MDQ 
June, July, August, September 45% of MDQ 50% of MDQ 
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1, 1961, when the increase in billmg demand units became 
effective. It says that this increase in ‘‘annual demand 
charge’’ totals $1,952.671, or almost $2,000,000, during the 
contract year beginning September 1, 1961, based upon 
Michigan Wisconsin’s estimate of sales of 269,151,968 Mef 
and revenues of $114,869,391 shown in the supporting data 
filed by Michigan Wisconsin. 


And third, Michigan Gas contends that this claimed 
$2,000,000 rate increase was not supported by any evidence 
adduced by Michigan Wisconsin showing increased costs 
equivalent to the $114,869,391 revenues estimated by Michi- 
gan Wisconsin for the year commencing September 1, 1961. 
Michigan Gas says that on the contrary, the original Stipu- 
lation of July 12, 1961, which we approved by order issued 
October 20, 1961, fixed the cost of service at $112,176,045, 
based on sales of 268,000,000 Mef for the test year begin- 
ning September 1, 1959. Further, it argues, the Stipulation, 
in providing 
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that Michigan Wisconsin’s rates for the period commenc- 
ing October 7, 1960, should be determined on the basis of 
the aforesaid cost of service and sales, expressly required 
that ‘‘in no event shall said rates [to be filed herein] 
produce annual revenues in excess of the revenues which 
would be produced by the rates which became effective on 
October 7, 1960, in Docket No. RP60-9.’? 


By combining fact and error, Michigan Gas’s arguments 
achieve a plausibility which is shown on analysis to be with- 
out foundation. 


Considering Michigan Gas’s first point above, it is true 
that our September 1, 1961 order permitted Michigan Wis- 
consin to increase its billing demand units ‘‘subject to 
further orders of the Commission” in this proceeding. 
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However, when that order was issued, the parties to this 
proceeding had already, on July 12, 1961, entered into the 
original Stipulation agreeing to Michigan Wisconsin’s cost 
of service on the basis of a test vear ending August 31, 
1960, and that Stipulation was before us, even though we 
did not approve it until October 20, 1961. When we issued 
the September 1, 1961 order we did not intend that Michi- 
gan Wisconsin’s proposed increases in billing demand units 
would be the subject of a whole new rate case, with a 
new test year two years later than the agreed test year, 
a new showing of costs, and new estimated revenues. And 
such would be necessary if Michigan Gas’s contentions are 
accepted, On the contrary, we contemplated that the in- 
creases in billing demand units should be considered within 
the confines of Michigan Wisconsin’s current rate proceed- 
ing, in which the parties had already effectively stipulated 
to the cost of service.” Accordingly, concerning Michigan 
Wisconsin’s proposed inereases in billing demand units, 
there is presented in this proceeding the bare question of 
whether such increases are justified. And their justifica- 
tion is adequately evidenced by the facts, as we show more 
fully below. 


Second, it is also true that Michigan Wisconsin’s filing 
to increase its billing demand units was a change subject 
to Commission review under Section 4(¢),** and we do not 
understand the examiner to have held otherwise.** And it 
is true that the increase in billing demand units would 


32 Reasonably, most if not all, the parties shared this understanding, for 
they had to make the nominations on which Michigan Wisconsin's increased 
billing demand units were based, and of course were then cognizant of their 
pending original Stipulation. 


33 Whether it was a change in a ‘‘rate, charge, classification or service’? 
under that section is not overly important. 


34 We so construed the filing when our order issued September 1, 1961, 
made the applicable tariff shect subject to our order in this proceeding, 
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produce more revenues for Michigan Wisconsin, although 
it should be noted that this inerease in revenues is justified 
by the fact that the customers have five days’ more use 
of the firm service under the inereased billing demand 
units.* But the crucial fact is that in this proceeding, we 
are not concerned with the asserted $114,869,391 in reve- 
nues, for such revenues are totally extrancous to this case. 
They relate to a period a year after the close of the test 
period and to costs which cannot be and were not intended 
to be explored in this proceeding. On the other hand, it is 
clear that the rates herein found just and reasonable are 
consistent with the cost of service and revenue limitation set 
out in the original Stipulation, when applicd to test period 
sales. 


And third, it is also true that Michigan Wisconsin did not 
adduce evidence showing costs related to estimated rev- 
enues of $114,869,391 applicable to a 12-month test period 
commencing September 1, 1961. It was not necessary or 
appropriate that it do so since, as explained above, the 
original Stipulation fixed the cost of service at $112,176,045 
for the test year ending August 31, 1960, based on sales of 
268,000,000 Mef of gas. On the other hand, the facts do 
support the increase in billing demand units. For it is 
clear, among other things, that Michigan Wisconsin ean 
readily deliver the increased daily volumes associated with 
the increased billing demand units; indeed the daily de- 
liveries of gas and facilities necessary therefor have already 
been certificated. And it also is clear the customer com- 


35Tt may also be noted that the “annual demand charge’’ referred to by 
Michigan Gas is not a rate contained in Michigan Wisconsin’s tariff but is 
strictly the result of a computation, emphasized at length by Michigan Gas 
to give color to its claim that Michigan Wisconsin has somchow unlawfully 
effected an increase in rates. 
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panies need and can use the additional daily volumes of 
firm gas. 


As to the original Stipulation’s limitation on the Mich- 
igan Wisconsin revenues, it is clear that the examiner’s 
rates do not permit Michigan Wisconsin to recoup revenues 
in excess of the approximately $112,000,000 approved cost 
of service, based upon test year Maximum Daily Quan- 
tities. In fact, the examiner’s rates permit Michigan Wis- 
consin to recover only some $109,000,000 of revenue for 
the period of time the 185-day tariff was in effect, and only 
some $111,000,000 for the period that the 190-day tariff 
was in effect. 
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Further hearings respecting Docket No. RP60-9.—Our 
order issued herein on January 12, 1962, 27 PC 29, pro- 
vided in effect that the issues respecting the terms and 
conditions of Michigan Wisconsin’s providing service from 
branch or lateral lines, and respecting whether Michigan 
Wisconsin should be required to set forth in its tariff the 
terms and conditions under which the company provides 
new or additional lateral line service, should be heard and 
determined subsequently in this proceeding. Also, a pro- 
posal for establishing zone rates for Michigan Wisconsin’s 
Missouri and lowa customers was postponed by agreement 
of the parties, subject to further hearings herein, with the 
understanding that any such zone rates will be effective 
prospectively only. Accordingly, our order hereto provides 
for such further hearings, 

Other matters—aAmeriean Louisiana’s and Michigan 
Wisconsin’s rates shall be as prescribed in the order hereto, 
which also prescribes their remaining refund obligations 
reflecting, in part pertinent, the provisions of the original 
Stipulation. 
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American Louisiana’s and Michigan Wisconsin’s rates 
and refund obligations should remain subject to the pro- 
visions of paragraph (B) of the Commission’s Opinion No. 
363 and accompanying order issued September 17, 1962, in 
this proceeding, FPC , respecting the treatment to 
be accorded the use of liberalized depreciation under See- 
tion 167 of the Internal Revenue Code and related matters, 
as provided in the order hereto. 


The various exceptions filed herein include exceptions by 
staff to the first and second sentences on page 24 of the 
examiner’s decision (mimeo, ed.) and footnotes appended 
thereto, on the ground that the discussion therein is in- 
correct or misleading in certain respects. We agree with 
staff, and these portions of the examiner’s decision shall 
be deemed of no foree or effect. 


The exceptions not diseussed herein are disposed of by 
the examiner’s discussion or are immaterial to the result 
in this case. Except to the extent herein granted, all the 
exceptions filed are without substantial support in the facts 
or reasonable basis in law and should be denied. The ex- 
aminer’s decision should be modified in accordance with 
this opinion and as so modified should, with this opinion, be 
adopted by the Commission as its decision in this case. 
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The Commission further finds: 


(1) American Louisiana and Michigan Wisconsin are 
natural-gas companies under the Act, and their rates and 
charges involved in this proceeding are subject to Commis- 
sion jurisdiction. 


(2) American Louisiana’s and Michigan Wisconsin’s pro- 
posed increased rates and charges filed in this proceeding, 
as described more fully in the order hereto, are unlawful 
under the Act and should be disallowed. 
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(5) American Louisiana’s and Michigan Wisconsin’s 
just and reasonable rates for the future are as prescribed 
in the order hereto, and such rates should become effective 
immediately upon Commission approval of the revised 
tariff filings American Louisiana and Michigan Wisconsin 
are hereinafter ordered to make. 

(4) American Louisiana and Michigan Wisconsin should 
inake refunds as provided in the Stipulation and Agree- 
ment of July 12, 1961 (herein referred to as the original 
Stipulation), as approved by Commission order issued 
October 20, 1961, and otherwise, and as more fully provided 
in the order hereto. 

(5) The presiding examiner’s initial decision issued 
herein on September 27, 1962, should be modified as herein 
set forth and as so modified should, to the extent consistent 
herewith, be adopted by the Commission as of the date of 
issuance of this opinion. Exceptions to the examiner’s de- 
cision not herein granted should be denied. 


The Commission orders: 


(A) American Louisiana’s proposed inereased rates 
and charges filed in Docket No. G-18419, contained in its 
EPC Gas Tariff, First Revised Volume No. 1, made effee- 
tive as of November 1, 1959, By Commission order issued 
Deceinber 1, 1959, are unlawful and are hereby disallowed, 

(B) American Louisiana shall, within 30 days of the 
date of issuance of this opinion, file revised tariff shects 
containing a cost of service rate schedule in full conformity 
with its original Rate Schedule CS-1, which revised tariff 
sheets shall make proper reference to the Commission’s 
eurrent Uniform System of Accounts prescribed for Nat- 
ural Gas Companies, shall become effective immediately 
upon Commission approval thereof, and shall continue in 
effect subject to further Commission order. 
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(C) Pursuant to paragraph 3 of the original Stipulation, 
American Louisiana has made the refunds required for the 
period from November 1, 1959 to December 31, 1960, and 
in accordance with paragraph 4 of the original Stipulation, 
its refund obligation up to December 31, 1960 under the 
aforesaid paragraph 3 is hereby terminated except as pre- 
scribed in the following and subsequently in this order: 


13466 


(1) Pursuant to paragraph 4(a) of the original Stipu- 
lation, in the event American Louisiana’s claimed 
deduction of expense for depreciation of rights-of- 
way is ultimately allowed for Federal income tax 
purposes, American Louisiana shall make addi- 
tional refunds in the amount of $64,471 on an Mef 
basis to what were its CD customers under the fil- 
ing referred to in paragraph (A) above. 


Pursuant to paragraph 4(b) of the original Stipu- 
lation, in the event American Louisiana receives 
any refunds applicable to the period from Novem- 
ber 1, 1959 to December 31, 1960, from Texas Gas 
Transmission Corporation as the result of the 
proceedings in Docket No. G-1S8S886, American 
Louisiana shall, in turn, refund such amounts on 
an Mef basis to what were its CD customers 
under the filing referred to paragrapgh (A) above. 


(D) Pursuant to paragraph 5 of the original Stipulation, 
American Louisiana shall, for the period from January 1, 
1961, until the effective date of the tariff sheets to be filed 
under paragraph (B) above, refund to its customers the 
difference between the revenues actually collected under its 
filed rates, and the revenues that would have been produced 
by the interim rates prescribed by the aforesaid paragraph 
5, consisting of a CD-1 rate with a demand charge of $3.47 
per Mef and a commodity charge of 26.5 cents per Mef and 
a SG-1 rate of 45 cents per Mef, with interest at 6 percent 
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per annum. Such refunds shall be made within 60 days of 
the date of issuance of this opinion. 


(2) American Louisiana is and shall remain subject to 
the following refund requirements: 


(1) Pursuant to paragraph 6(1) of the original Stipu- 
lation, the Commission reserves jurisdiction over 
the disposition of any refunds which American 
Louisiana may receive from Texas Gas Transmis- 
sion Corporation as a result of the proceedings in 
Docket Nos. RP?61-15 and G-18886 insofar as such 
refunds apply to the period subsequent to Deecem- 
ber 31, 1960. 


In conformity with paragraph (J) of the examin- 
er’s decision, if American Louisiana receives any 
refunds from any gas suppliers (except as pro- 
vided in the preceeding subparagraph (1)), appli- 
eable to the period subsequent to November 1, 
1959, by virtue of any final Commission order, 


American Louisiana shall pass on its customers 
the amounts of such refunds, with interest, in con- 
formity with the Commission’s order approving 
American Louisiana’s proposed plan for making 
such refunds, but such refunds shall not be re- 
quired until the refunds received from the sup- 
pliers aggregate $165,000. American Louisiana 
shall file its plan for refunds with the Commission 
within 30 days of the date such refunds aggregate 
$165,000, and shall simultaneously serve such plan 
on its customers. 


13467 
(F) Michigan Wisconsin’s proposed increased rates filed 
in Docket No. G-12292, contained in its Fifth Revised Sheet 
No. 5 of its FPC Gas Tariff, Original Volume No. 1, per- 
mitted to become effective as of September 15, 1957 subject 
to the terms of the Commission’s order issued November 
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8, 1957; its proposed change in rates filed in Docket No. 
G-17512, contained in its FPC Gas Tariff, Second Revised 
Volume No. 1, permitted to become effective as of March 
1, 1960 by Commission order issued March 18, 1960; and its 
proposed increased rates filed in Docket No. RP60-9, con- 
tained in its First Revised Sheets Nos. 7, 11, and 13 and 
Second Revised Sheets Nos. 6 and 9, Second Revised 
Volume No. 1, permitted to become effective as of October 
7, 1960 upon motion of Michigan Wisconsin, are unlawful 
and are hereby disallowed. 

(G) Michigan Wisconsin’s Third Revised Sheet No. 6 
to its FPC Gas Tariff, Second Revised Volume No. 1 which 
was made subject to Commission order in this proceeding 
by order issued August 31, 1961, is also unlawful and is 
hereby disallowed, without prejudice to the filing by Michi- 
gan Wisconsin of a revised tariff sheet embodying the 
tariff provisions permitted by this opinion and order. 

(11) Michigan Wisconsin shall, within 30 days of the 
date of issuance of this opinion, filed revised tariff sheets 
to its FPC Gas Tariff, Second Revised Volume No. 1, con- 
taining the rates for the future prescribed in paragraph 
(1) hereof and otherwise conforming to this opinion and 
order, which revised tariff sheets shall become effective 
immediately upon Commission approval thereof, and shall 
continue in effect subject to further Commission order. 


(I) Michigan Wisconsin’s just and reasonable rates for 
the future are as follows: 


Rate Schedule ACQ-1: 


$3.05 per month per Mef of billing demand 
27.85 cents per Mef of gas delivered 
13.75 cents per Mef of released gas purchased 
10.00 cents per Mef demand charge adjustment for 
impaired delivery 
Alternative rate during development period: 45 
cents per Mef of gas delivered 


456 


(13468) 


Rate Schedule SGS-1: 
For customers whose Maximum Daily Quantity is 
6,000 Mef or less 
45 cents per Mef for all gas delivered 


10 cents per Mef demand charge adjustment for 
impaired delivery 


Rate Schedule OS-1: 
30 cents per Mef for all gas delivered 
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(J) Pursuant to paragraph 1 of the original Stipula- 
tion, Michigan Wisconsin has made the refunds required 
in Docket Nos. G-12292 and G-17512 for the period from 
September 15, 1957 to October 7, 1960, and accordingly 
its refund obligation in these dockets, and the proceedings 
in the said dockets, are terminated except as prescribed in 


the following and subsequently in this order: 


(1) Pursuant to paragraph 1(a) of the original Stipu- 
lation, if Michigan Wisconsin’s claimed expense 
for depreciation of rights-of-way is ultimately al- 
lowed for Federal income tax purposes, Michigan 
Wisconsin shall make additional refunds of the 
amounts of $65,439 and $70,385 for the 12 months 
ended August 31, 1958S and August 31, 1959, re- 
spectively, such refunds to be computed as set 
forth in subparagraph (3) below. 


Pursuant to paragraph 1(b) of the original Stipu- 
lation, in the event Michigan Wisconsin receives 
any refunds applicable to the period from Septem- 
ber 15, 1957 through August 31, 1959, from 
Phillips Petroleum Company as a result of the 
proceedings in Docket No. G-13069, Michigan 
Wisconsin shall, in turn, refund such amounts to 
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its customers, such refunds to be computed as set 
forth in subparagraph (3) below. 

Pursuant to paragraph 1 of the original Stipula- 
tion, the amounts of any refunds to each customer 
under subparagraphs (1) and (2) above shall be 
computed on the basis of the volumes of gas pur- 
chased by such customer during the period to 
which the refund applies. 


(K) Michigan Wisconsin shall, within 60 days of the date 
of issuance of this opinion, pass on to its customers all 
refunds received from American Louisiana in Docket No. 
G-18419 prior to the date of issuance of this opinion, with 
interest as received from American Louisana, plus in- 
terest at the rate of 7 percent per annum from the date 
Michigan Wisconsin received such refunds; and Michigan 
Wisconsin shall compute the amount of such refunds to its 
customers as set forth in subparagraph (3) of paragraph 
(J) above. 


(LL) Michigan Wisconsin shall, for the period from 
October 7, 1960, to the date the rates for the future pre- 
scribed in paragraph (I) of this order become effective, 
refund to its customers the difference between the revenues 
collected under its rates presently in effect as provided in 
paragraph 2 of the original Stipulation; and the revenues 
it would have collected under the rates prescribed for the 
future in paragraph (I) hereof, plus interest at 7 percent 
per annum. Such refunds shall be made within 60 days of 
the date of issuance of this opinion. 
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(M) Michigan Wisconsin is and shall remain subject to 
the following rate and refund requirements: 


(1) Pursuant to paragraph 6(2) of the original Stipu- 
tion, the Commission reserves jurisdiction over 
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disposition of any refunds Michigan Wisconsin 
may receive from Phillips Petroleum Company as 
the result of the proceedings in Docket Nos. RP-60- 
349 and G-19032, insofar as such refunds apply to 
the period subsequent to October 6, 1960. 


In conformity with paragraph (M) of the ex- 
aminer’s decision, if any of Michigan Wisconsin’s 
gas suppliers are required by Commission order 
to reduce their rates to Michigan Wisconsin below 
the rates used to compute the cost of service shown 
in Schedule MW-IT of the original Stipulation, 
then Michigan Wisconsin shall, at such time as the 
total reduction in such rates aggregates $250,000, 
file with the Commission and satisfactory to it, 
tariff sheets reflecting the effect of such reduced 
rates. Michigan Wisconsin shall, when it files 
any such revised tariff sheets with the Commis- 
sion, simultaneosuly serve them on its customers. 


In conformity with paragraph (L) of the ex- 
aminer’s decision, if Michigan Wisconsin receives 
any refunds from any gas suppliers applicable to 
the period subsequent to September 15, 1957, by 
virtue of any final Commission order, Michi- 
gan Wisconsin shall pass on to its customers 
the amounts of such refunds, with interest, as the 
Commission’s order approving Michigan Wiscon- 
sin’s proposed plan for making such refunds may 
prescribe, but such refunds shall not be required 
until the refunds received from the suppliers 
aggregate $265,000. Michigan Wisconsin shall 
file its plan for making such refunds with the 
Commission within 30 days of the date such re- 
funds aggregate $265,000, and shall simultaneously 
serve such plan on its customers. 
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(N) American Louisiana and Michigan Wisconsin shall, 
within 75 days of the date of issuance of this opinion, re- 
port to the Commission in writing and under oath the de- 
tails of their calculations underlying the refunds herein 
ordered, together with copies of releases from their cus- 
tomers respecting such refunds. 


(O) American Louisiana and Michigan Wisconsin, and 
their rates and refund obligations, are and shall remain 
subject to the provisions of paragraph (B) of Commission 
Opinion No. 363 and accompanying order issued Septem- 
ber 17, 1962, FPC —,, respecting the treatment to be 
accorded the use of liberalized depreciation under Section 
167 of the Internal Revenue Code in computing federal 
income taxes and related matters, as there set forth. 
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(P) American Louisiana’s proceeding in Docket No. 
G-18419, and Michigan Wisconsin’s proceeding in Docket 
Nos. G-12292 and G-17512 are hereby terminated, subject 
to the terms and conditions of this order and of future 
Commission orders as provided hereinabove. 


(Q) Further hearings shall be held in Michigan Wiscon- 
sin’s Docket No. RP-60-9 pursuant to a future Commission 
order, respecting (1) the terms and conditions of Michigan 
Wisconsin’s providing service from branch or lateral lines, 
and whether Michigan Wisconsin shall be required to set 
forth in its tariff and the terms and conditions under which 
the company provides new or additional service; and (2) 
whether zone rates should be established for Michigan 
Wisconsin’s system to be effective prospectively. 


(R) The presiding examiner’s initial decision issued 
herein on September 27, 1962, is hereby modified as set 
forth herein and as so modified is adopted by the Commis- 


460 


(13471) 


sion to the extent not inconsistent herewith. Exceptions to 
the examiner’s decision not herein granted are denied. 


By the Commission. Chairman Swidler and Commissioner 
Ross concurring, filed separate statements. 


J. H. Gurrwe 
Joseph H. Gutride, 
Secretary. 
13471 
Docket No, G-18419 
Docket Nos, G-12292, G-17512 and RP-60-9 


American Louisiana Pirg Line Company 


Micnican Wisconstn Pirz Linr Company 
(Issued May 16, 1963) 


Swipter, Chairman, concurring: 


I agree with Commissioner Ross’ conclusion that the 
record in this case would support a higher allocation of the 
fixed costs associated with storage to demand than the 50 
percent used in the majority opinion. His allocation of 
65 percent to demand and 35 percent to commodity appears 
to be reasonable. I also concur with the result reached by 
the majority for the reason that this allocation of storage 
costs would make almost no difference in the final rates of 
Michigan-Wisconsin. 


JosEPH C, SwIpLer 
Joseph C. Swidler, Chairman 


(18472) 
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Docket No. G-18419 
American Louisiana Pirz Line Company 


Docket Nos. G-12292, 
G-17512 and RP60-9 


Micuican Wisconsry Pree Line Company 
(Issued May 16, 1963) 


Ross, Commissioner, concurring: 


My disagreement with the majority opinion relates only 
with its allocation of the fixed costs associated with under- 
ground storage equally between demand and commodity. 


Initially, it is important to recognize that any allocation 
of fixed storage costs upon a basis other than use could well 
serve to discourage distributors or pipelines from develop- 
ing additional underground storage facilities, The danger 
is that future capacity requirements would be satisfied 
solely by the construction of additional (and costly) trans- 
mission facilities in situations in which underground stor- 
age would otherwise have been developed. Such a result 
should be avoided in view of the substantial economies in- 
herent in satisfying the higher winter requirements for 
gas by underground storage vis-a-vis transmission facil- 
ities. Such economies were lucidly described in a paper 
delivered by H. H. Fitzgerald at the American Gas Asso- 
ciation General Management Section Meeting in Charles- 
ton, South Carolina on March 21, 1961.2 


The majority’s position on this issue is based on certain 
misconceptions regarding the nature and use of under- 
ground storage. First, the majority states that ‘*. .. un- 
derground storage facilities, like the transmission facil- 


1 Reprinted in the February 1962 issue of Gas. 
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ities, contribute to both the peak and annual service of 
the company.’’ The majority adds that the use of under- 
ground storage improves the company’s overall service 
for the entire year in a way which could only be accom- 
plished otherwise by the construction of transmission facil- 
ities, which would be classified 50% to demand and 50% 
to commodity. 


Michigan Wisconsin’s underground storage facilitics do 
contribute to its ability to provide service during periods 
of maximum demand. They do not, however, contribute 
to its ability to provide service on an annual basis. Michi- 
gan Wisconsin’s FPC Form No. 2 for 1961 reveals that 
52,040,411 Mef of gas of a total of 52,171,858 Mef was in- 
jected in storage during the seven month period compris- 
ing its valley season, To the extent that its transmission 
facilities are used during this period to replenish its stor- 
age, its ability to sell interruptible gas during this period 
is decreased, This is reflected in the provision in Michi- 
gan Wisconsin’s rate schedule which limits the right of 
firm customers to take an annual volume of gas equal 
to only 190 days of 


13473 

demand requirements. Thus, it is clear that Michigan 
Wisconsin’s storage facilities do not contribute to its pro- 
vision of service ‘‘for the entire year’? as the majority 
assumes. To the contrary, its storage facilities detract 
from its ability to provide annual service in order to serve 
more effectively its firm customers during periods of 
maximum demand.* 


The fact that the capacity requirements satisfied by 
storage could otherwise be met by transmission facilities is 


2The effectiveness of this tariff limitation is clouded by the fact that 
Michigan Wisconsin appears to have delivered gas under its overrun rate 
schedule ultimately destined for interruptible customers at a time when it 
should have been filling its storage. 
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quite beside the point. Transmission facilities are essen- 
tially dissimilar from underground storage facilities for 
the simple reason that the former can provide service for 
every day of the year in contrast with the latter whose 
effective service use is limited to the winter season. 


The majority further states that there is little resem- 
blance between a propane peaking service which is used 
only for a few of the coldest days of the winter and under- 
ground storage which is generally used for five winter 
months. Actually, the only difference between the two is 
the variances in time over which these services are used. 
The significant point is that the purpose of both services 
is to satisfy the requirements of firm customers during 
periods of high demand.* It is true that the use of pro- 
pane peaking may coincide fairly close with the three 
day peak used for allocation purposes in rate cases whereas 
the same cannot be said of underground storage. This 
merely indicates that the use of a three day peak for 
the allocation of fixed storage costs would be unrealistic 
and that a longer period should be considered. Surely 
our methods for allocating costs associated with a given 
facility should be based upon its use, and not vice versa. 
If allocation is to be realistic, we must devise new ap- 
proaches to new developments. We should not try to 
jam an approach once justified upon completely and 
different set of cireumstances, on new and different 
technology.* 


3 Indeed, it appears that the demand requirements of the entire winter 
season, in contrast to the few coldest days, are of major concern to distributors. 
This point is illustrated by a presentation made at the 1959 American Gas 
Association Production Conference which is reprinted in the November 1959 
issue of the American Gas Journal, 


4In the original Atlantic Seaboard Case, 11 FPC 43, no allocation of under- 
ground storage costs was involved because the company had no underground 
storage. 
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The extent to which more of the fixed costs related to 
underground storage should be allocated to demand neces- 
sarily depends on the manner in which the storage is used 
and on the applicable rate schedules, On some pipeline 
systems, underground storage is dedicated to particular 
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customers under Separate rate schedules applicable to stor- 
age gas only. In those situations, storage performs an 
exclusively peaking function which is reflected by the appli- 
‘able rate schedules, This being the case, the fixed costs 
of storage should be allocated to demand. 


Michigan Wisconsin ’s underground storage occupies a 
Somewhat different position. Although the record is not 
particularly helpful, it does appear that the company’s 
storage is used principally to satisfy the firm requirements 
of its customers during the winter Season. The Company’s 
FPC Form No. 2 of 1961 shows that 34,822,494 Met of 
total withdrawals of 38,725,865 Mef were taken during the 
five winter months. Further evidence of the peaking use 
of Michigan Wisconsin’s storage gas is reflected in the 
ratio of storage gas withdrawn to annual sales of 15.2%. 
In my opinion, this information although coneedely incom- 
plete, justifies an allocation of more of the fixed costs asso- 
ciated with storage to the demand category to the extent 
of 65% with the remaining 35% allocated to commodity, 
However, I concur with the result reached by the majority 
because this allocation would produce only minimum dif- 
ferences in the final rates with Michigan Wisconsin, More- 
over, these rates were determined on the basis of other 
considerations with which I agree, 


Cuantes R. Ross 
Charles R. Ross, Commissioner 


e ° e * * * 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket No. G-18419 
American Louisiana Pire Lins Company 


Docket Nos. G-12292, G-17512 
and RP60-9 


Micnican Wisconstn Prez Line Company 


Motion of Michigan Wisconsin Pipe Line Company for Dele- 
tion of Paragraph (K) of Order, or, in the Alternative, for 
Rehearing 

Comes now Michigan Wisconsin Pipe Line Company 

(**Michigan Wisconsin’’) and, pursuant to Section 1.12 of 

the Commission’s Rules of Practice and Procedure and 

Section 19 of the Natural Gas <Act, respectfully requests 

the deletion of Paragraph (K) of the Commission’s Order 

of May 16, 1963 accompanying its Opinion No. 387 in the 
above-captioned matters, or, in the alternative, for re- 
hearing. 


?aragraph (KX), which requires Michigan Wisconsin to 
“pass on to its customers all refunds received from Ameri- 
can Louisiana in Docket No. G-18419 prior to the issuance 


’ 


of this opinion,’’ would be appropriate if the rates which 
American Louisiana had on file and in effect subject to 
refund, had been used as the cost of American Louisiana’s 
gas to Michigan Wisconsin in the computation of Michigan 
Wisconsin’s approved cost of service. However, the 
13496 

Commission Staff in arriving at Michigan Wisconsin’s 
costs of service (Schs. MW-1 and MW-2 to the original 


stipulation of July 14, 1961) computed the cost of Ameri- 
can Louisiana’s gas to Michigan Wisconsin on the basis 
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of American Louisiana’s reduced cost of service, which 
was agreed to by the parties and approved by the Commis- 
sion. The reduced cost of gas from American Louisiana, 
therefore, is already reflected in the refunds which Michi- 
gan Wisconsin has made and will make to its customers. 
Accordingly, Paragraph (JX) of the order would result in 
Michigan Wisconsin being required to pass on refunds re- 
ceived from American Louisiana twice and Paragraph (K) 
should therefore be deleted from the Order. 


Paragraph (KX) obviously was based on a misunder- 
standing of the cost of gas computations underlying the 
approved cost of service of Michigan Wisconsin. It is 
our understanding that representatives of the Commis- 
sion’s Staff agree that this paragraph should be deleted 
from the Order. 


Respectfully submitted, 


Micuican Wisconsin Pire Live 
ComPANY 


By Cuartes V. SuHannon 
Charles V. Shannon, 
Its Attorney 


June 14, 1963 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket No. G-18419 
American Lovistana Pire Line Company 


Docket Nos. G-12292, G-17512 
and RP60-9 


Micnican Wisconsty Pire Lixe Company 


Joint Application for Rehearing and Oral Argument on 
American Louisiana’s Form of Rate 


Come now American Louisiana Pipe Line Company 
(‘‘American Louisiana’’), Michigan Wisconsin Pipe Line 
Company (‘*Michigan Wisconsin’’) and Michigan Consoli- 
dated Gas Company (‘Michigan Consolidated*’) and, pur- 
suant to Section 19 of the Natural Gas Act, respectfully 
request the Commission to reconsider and grant oral argu- 
ment with respect to the imposition of a cost-formula rate 
upon American Louisiana under Paragraph (B) of the Com- 
mission’s order of May 16, 1963, accompanying its Opinion 
No. 387. 


(1) Reneartne axp Ora Argument SHoutp Be GRay‘rep 


It is respectfully submitted that, for the reasons herein- 
after set forth, an opportunity should be provided 
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to make a full and adequate presentation directly to the 
Commission of the reasons why American Louisiana 
should adhere to a conventional contract demand (CD-1) 
form of rate instead of being required to revert to a cost- 
formula (CS-1) rate and why the considerations adverted 
to in the Commission’s opinion and order do not justify 
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the imposition of a cost-formula rate on American Louisi- 
ana and its customers. 


It did not appear necessary or appropriate to discuss 
this question at the oral argument before the Commission 
on February 26, 1963. American Louisiana was very prop- 
erly under the impression, on the basis of the Commis- 
sion’s prior orders, that it had satisfied all of the condi- 
tions requisite to the acceptance of a conventional contract 
demand form of rate. Its costs of service, which had been 
arrived at by the Staff after a complete field audit, were 
embodied in the original stipulation of July 14, 1961, which 
was approved by the Commission’s order of October 20, 
1961, An integral part of that stipulation was the provi- 
sion that American Louisiana would file interim rate sched- 
ules with specified demand and commodity charges to be 
effective as of January 1, 1961, and to remain in effect 
until they were superseded by American Louisiana’s ‘‘re- 
designed’? rates for the future. 


With respect to the design of its rates for the future, 
American Louisiana concurred in and adopted the demand 


13509 
and commodity charges proposed by the Staff, which were 
“straight Seaboard”? (Hertz, T. 2180-81) and which were 
acceptable to all the parties, The only suggestion or con- 
tention that American Louisiana should be required to 
revert to a cost-formula rate was an unsupported asser- 
tion (T’. 388-9) of counsel for Michigan Gas & Electric 
Company (‘{M.G.G&E.’’), a chronie objector, which is not a 
customer of American Louisiana and is not even a party in 
American Louisiana’s Doeket No. G-18419. None of the 
many parties, which ineluded the Michigan Publie Service 
Commission, the Publie Service Commission of Wisconsin, 
the County of Wayne and the City of Detroit, supported 
in any manner the assertion of counsel for M.G.&E. The 
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Commission’s Staff emphasized throughout the proceed- 
ing that they were taking no position on the question (T. 
394; 1746-47; 2642). 


M.G.&E. was also the only one who filed any exception 
to Examiner Freer’s approval of American Louisiana’s 
contract demand form of rate in his decision of September 
27, 1962. In view of the perfunctory nature of M.G.&.E.’s 
exception (which consisted of one page of unsupported 
and erroneous assertions), Michigan Consolidated, Ameri- 
can Louisiana’s largest customer, saw no need to request 
an opportunity to be heard at the oral argument before the 
Commission on February 26, 1963. At such oral argument, 
counsel for M.G.CE. did not mention, let alone argue, the 
question of American Louisiana’s 
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form of rate (T. 2591) and counsel for American Louisi- 
ana and Michigan Wisconsin accordingly felt that there 
was no occasion to do so (T. 2559-60). 

The absence of an adequate presentation and explora- 
tion of all of the factors involved in the determination of 
American Louisiana’s form of rate is reflected in the Com- 
mission’s Opinion No, 387 and order of May 16, 1963. It 
is respectfully submitted that the Commission miscon- 
ecived the limited issue here presented and undertook to 
decide that issue on the basis of considerations which are 
of doubtful validity and, in any event, are inapplicable 
here, as we hereinafter demonstrate. 


(II) Tue Coxventionan Contract Demanxp Form or Rate 
Was Fury Surrorrep 


It is apparent that Opinion No. 387 and the order of 
May 16, 1963 are based upon a misconception of the issue 
with respect to the form of American Louisiana’s rate in- 
volved in this proceeding and the state of the record on 
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that issue. The opinion and order erroncously assume that 
the Commission had theretofore determined that American 
Louisiana should utilize a cost-formula rate on a perma- 
nent or indefinite basis and that, accordingly, the proposal 
to charge a conventional contract demand form of rate con- 
stituted a ‘‘change’’ which American Louisiana had the 
burden to support. 
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The fact is, however, that a cost-formula rate was pre- 
seribed for American Louisiana only as a temporary ex- 
pedient pending the accumulation of actual costs of opera- 
tion upon which the conventional demand commodity 
charges could be determined. American Louisiana has now 
been in operation for many years and this record shows 
that its costs and level of operations are not only estab- 
lished but were agreed to by the parties to this proceeding 
and approved by the Commission, Thus, the condition im- 
posed by the Commission’s earlier orders with respect to 
this matter was fully met, as we shall show. 


That being true, the burden was clearly on any party 
proposing that American Louisiana must revert to a 
cost-formula rate to support that contention by showing 
**eood cause.’? The Commission’s Regulations (Section 
154.38(d)(1) and (3)) specifically require that ‘all rates 
shall be clearly stated in cents or in dollars and cents per 
unit’? and expressly prohibit the inclusion of any whole- 
sale price index, purchased gas adjustment clause or other 
price adjustments or periodic changes in a rate schedule, 
subject to the proviso in Section 154.52(a) that ‘‘apon 
application and for good cause shown, the Commission 
may permit special rate schedules to he filed’? which pro- 
vide *‘for the sale of gas at charges computed on a cost- 
formula basis.’”! 


1 Italics is supplied throughout this application unless otherwise noted. 
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Thus, the burden of showing ‘‘good cause’? for continu- 
ing its conventional contract demand form of rate in effect 
was not upon American Louisiana but upon any objector 
proposing a cost-formula rate, American Louisiana fully 
satisfied its burden when it showed on the record—which 
no one disputes—that it had fully satisfied the conditions 
of lack of sufficient operating experience and unsettled 
costs that had led to earlier imposition of the cost-formula 
rate. 


(A) THe Cost-FormuLa Rate Was Imposep Onty Temro- 
RARILY, PENDING ACCUMULATION OF SUFFICIENT OPERAT- 
inG Data 


As appears from the Commission’s Opinion No. 276 and 
accompanying order of October 1, 1954 issuing the original 
certificate to American Louisiana in Docket No. G-2306 
(13 F.P.C. 380, 386), it was clearly understood that Ameri- 
can Louisiana would charge the conventional demand com- 
modity form of rate. In that opinion and in its subsequent 
Opinion No. 291 and accompanying order issued May 7, 
1956 in Docket No. G-2306 (15 F.P.C, 23, 43), the Commis- 
sion imposed a rate condition which is a standard provi- 
sion, particularly on a new pipeline, and which required 
American Louisiana to file a schedule of rates satisfactory 
to the Commission prior to the commencement of its initial 
operation. 
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In its subsequent order of July 20, 1956 in Docket No. 
G-2306 (16 F.P.C. 779), the Commission stated that 
**American Louisiana’s cost of service is not sufficiently 
definitive at this time to support specified unit demand and 
commodity rates’? and accordingly prescribed a cost-of- 
service form of rate ‘‘for the initial few years of service.”’ 
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Thereafter, by order of December 13, 1957 in Docket 
No. G-12414 (18 F.P.C. 795), a contract demand form of 
rate filed by American Louisiana, which was based on cost 
data ‘‘of only six months of actual service,’’ was disallowed 
as ‘‘premature’’ and without prejudice to the filing of a 
contract demand form of rate at such time as American 
Louisiana ‘‘shall have had at least two vears of operating 
experience or at least show a test period based on twelve 
months of actual experience which would be indicative of 
future operations.’? The Commission said (18 F.P.C. at 
797): 


“Tn our order of July 20, 1956, we found that a cost 
of service type of tariff was necessary and proper 
‘for the initial few years of service.? However, in 
this proceeding A-La submitted its cost data in sup- 
port of its rate on the basis of only six months of 
actual service beginning with September of 1956, with 
the remainder of the test vear through August of 
1957 being estimated. Thus, we do not have here 
even a full year of actual experience on which to base 
our judgment. As we had at the time of our July 20, 
1956, order, we still have considerable doubt about 
A-La’s claimed cost that cannot properly be resolved 
without actual experience. * * * We must therefore 
necessarily disallow A-La’s contract demand 
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rate filing of March 18, 1957. However, we do so 
without prejudice to A-La’s filing in the future a con- 
tract demand rate for service to Michigan Wisconsin 
and Michigan Consolidated. At such time as it shall 
have had at least two years of operating experience 
or at least show a test period based on twelve months 
of actual experience which would be indicative of fu- 
ture operations, we would consider the request again.’’ 
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It is also apparent from the findings that the sole basis 
for the Commission’s action was that ‘‘the brief period 
of actual operation does not yield sufficient experience to 
justify a change from the prescribed cost of service form 
of rate schedule to a contract demand rate schedule’? and 
that such a change could be made when it was supported 
by ‘‘further operating experience as set forth above.”? 


In its exceptions to Examiner Costello’s decision of Au- 
gust 7, 1957 in Docket No. G-12414 approving the contract 
demand form of rate for American Louisiana, the Com- 
mission’s Staff also emphasized that the cost-formula rate 
was prescribed only for American Louisiana’s initial few 
years of operation. Staff Counsel stated (Exceptions, pp. 
3-4): 


“The Examiner also erroneously concluded that the 
Staff is intending to ‘shackle?’ American Louisiana 
with a cost-of-service tariff ‘forever and ever’ (p. 9). 
The Commission has prescribed the cost-of-service 
tariff for American Louisiana for the initial few years. 
The wisdom of the Commission’s order is, of course, 
underscored by the fact that American Louisiana is 
still in the development stage, its full capacity has not 
finally been allocated, and its costs and operations 
have not yet stabilized. 


13515 


It is not the intent of the Commission Staff to ‘shackle’ 
American Louisiana, but rather to carry out the policy 
expressly laid down by the Commission. 


“There is not one iota of proof set forth in this 
record by American Louisiana that the Commission’s 
prescription of a cost-of-service tariff during the ini- 
tial few years is unreasonable, improper, or arbi- 
trary.’’ 
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Iven under these circumstances, however, two members 
of the Commission felt that reimposition of a cost-formula 
rate was improper and stated their position as follows (18 
F.P.C, at 799) : 


“Our dissent is basic and grows out of a full con- 
sideration of all the facts in this proceeding. The 
cost-of-service rate form is not in general use by the 
Commission and perhaps would exist in a ratio of not 
more than six or eight cost-of-service rate forms to 
one hundred contract demand rate forms in use by the 
Commission in pipeline service. One of our main ob- 
jections to a cost-of-service rate is the fact that it 
destroys the free enterprise incentive of the company 
to operate efficiently and economically. In the long 
run, the cost-of-service rate may well result in higher 
rates for natural gas by the ultimate consumers. A 
cost-of-service rate form applied to a pipeline com- 
pany can be compared to the cost-plus contracts which 
became so prevalent and so very expensive and con- 
ducive to waste during the recent war. 


‘In our opinion, another very serious objection to 

a cost-of-service rate is the resulting and continuing 

fluctuation upward or downward of the price actually 

paid by the local distribution company. This causes 

the penalizing of either the company (when the price 

goes up) or the customer (when the price goes down) 

because the distribution company cannot be constantly 

before a State regulatory commission every billing 
date.’’ 
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While American Louisiana, Michigan Wisconsin and 

Michigan Consolidated did not agree with the December 

13, 1957 order in Docket No, G-12414, they accepted that 

order (instead of applying for rehearing or seeking judi- 
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cial review) in reliance on the assurances in the order that 
the cost-formula rate would be in effect only on a tempo- 
rary basis and could be superseded by a contract demand 
form of rate when sufficient operating data had been ac- 
cumulated. 


(B) THe Conprtion Ix Tue Prior Orpers Was 
Futty Mer 


It was in the light of this history that American Louis- 
iana, on April 6, 1959, again filed a contract demand form 
of tariff which is the subject of this proceeding. Ultimately, 
after American Louisiana’s rate filing had been consoli- 
dated with three rate filings of Michigan Wisconsin, a 
number of settlement conferences were held for the purpose 
of limiting the issues and expediting the hearings. 


In a sincere and earnest effort to avoid prolonged and 
expensive hearings, to cooperate with the Commission and 


its Staff, and to bring about a condition of rate stability, 
American Louisiana and Michigan Wisconsin agreed to 
the costs of service which were arrived at by the Staff after 
complete field audits and were embodied in the original 
Stipulation of July 14, 1961. An integral part of the Stipu- 
lation was the following provision: 
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“5. The rates to be charged by American Louisiana 
in Docket No. G-18419 for the period commencing on 
January 1, 1961 shall be determined on the basis of 
the cost of service in the amount of $56,261,267 and 
related sales of 150,178 MMef for the test period con- 
sisting of the calendar year 1960, normalized for known 
changes, as set forth in the attached four page sched- 
ule marked ‘Schedule AL-IT’. In this connection, the 
SG-1 rate shall be fixed at 45¢ per Mef.’’ 
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This agreement was fully supported by cost of service 
schedules attached to the Stipulation, 


No party objected to this aspect of the Stipulation and 
Agreement, and in its order of October 20, 1961, the Com- 
mission concluded ‘‘that the stipulation as modified herein 
is a reasonable settlement of these rate proceedings.”’ 


The Stipulation approved by the Commission, in addi- 
tion to fixing American Louisiana’s over-all cost of service, 
also fixed the demand and commodity components of its 
contract demand rate to be made effective on an interim 
basis beginning on January 1, 1961 and continuing in effect 
until superseded by American Louisiana’s ‘‘redesigned’’ 
rates for the future. 


Following the issuance of the order of October 20, 1961, 
approving the original Stipulation, further hearings and 
conferences were held with respect to the design of the 
rates of American Louisiana and Michigan Wisconsin for 
the future. In a further effort to expedite and settle these 
proceedings, American Louisiana and Michigan Wisconsin 
concurred in and adopted the ‘‘redesigned”’ rates proposed 
by the 

13518 
Staff, which, in the case of American Louisiana, were 
“straight Seaboard’? (Hertz, T. 2180-81). These rates 
consisted of ‘‘a demand charge of $2.325 per Mef and a 
commodity charge of 30.1¢ per Mef under the CD-1 Rate 
Schedule and a rate of 45¢ per Mef under the SG-1 Rate 
Schedule.’ 


The only contention in the entire record that American 
Louisiana should be required to revert to a cost-formula 
rate was a one-sentence statement by counsel for M.G.&E. 
(T. 388-89) : 


‘“‘We are objecting to the departure from the cost- 
of-service form of rate in American Louisiana, which 
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again was established by the Commission for good 
and sufficient reasons, and we have not as yet heard 
any reasons for departing from it.’”? 


Examiner Freer, who was thoroughly familiar with all 
of the facts and the background of the matter, approved 
the contract demand form of rate with the demand and 


commodity 
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charges recommended by the Staff and agreed to by the 


parties. He said in this respect (inimeo, p. 11): 


“Am Lon has had almost six years of actual operat- 
ing experience, Is ‘initial few vears of service’ (18 
I.P.C. 745) are past. Its costs-of-service have been 
agreed upon. The reasons (17 F.P.C. 779: 18 F.P.C, 
795) given by the Commission for previous rejections of 
such a tariff for Am Lou no longer existing, the Ex- 
aminer finds that the evidence requires his acceptance 
at this time of Am Lou’s proposal for the adoption of 
the two-part contract-demand form of tariff.’ 


There can thns be no donbt that the record supports 
American Louisiana’s entitlement to a contract demand 
form of rate. That form of rate is the conventional type 
employed by nearly all natural gas pipelines subject to this 
Commission’s jurisdiction. Indeed, as pointed ont above, 


2 While the Commission did not adopt Examiner Costello’s Decision of 


August 7, 1957 in Doeket No, G-12414 upproving a contraet demand form 
of rate for American Louisiana, it should be noted that, us he pointed out 
in that decision (mimeo, p 2), M.G.&E. did not even file a brief in. that 
proceeding, Nor did M.G.&R, file any exeeptions to that decision (18) FLP.C. 
as 796). Moreover, in the instant Docket No. G 18419, M.G.&EF. did not 
submit any comments on the tariff filing of Ameriean Louisi: a, nor did 
M.G.&E, indicate any opposition to the contract demand form of rate in the 
petition for leave to intervene, whieh it filed on May 26, 1959 and which, 
incidentally, was never granted by the Commission. 
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Sections 154.38 (d)(1) of the Commission’s Regulations 
specifically require that ‘‘all rates shall be clearly stated 
in cents or in dollars and cents per unit.’”? The only ex- 
ception to this uniform requirement is that ‘‘upon applica- 
tion and for good cause shown, the Commission may per- 
mit special rate schedules to be filed * * * for the sale of 
gas at charges computed on a cost-formula basis’ (Sec- 
tion 154.52(a)). Thus, it is not the conventional contract 
demand form of rate expressed in dollars and cents per 
unit that requires justification. On the contrary, it is a 
cost-formula type of rate that requires the filing of an ap- 
plication and a showing of ‘good cause.?? 
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In summary, to the extent that the Commission’s order 
of December 13, 1957, is construed as laying down condi- 
tions of time and operating experience to American Louis- 
iana’s adopting a contract demand rate, those conditions 
have been amply satisfied as the record in this case demon- 
strates. That being the case, the burden was clearly on any 
party seeking the imposition of a cost-formula rate to sup- 
port that contention with a showing of “‘eood cause.’? No 
evidence on this issue was submitted by M.G.&E., the only 
objector, and the burden of showing ““good cause’’ for a 
cost-formula rate was not satisfied here. 


(IIT) A Cost-Formuta Rate Is Nor Rreumep By 
ReGULATorY or OTHER ConsIDERATIONS 


The Commission’s decision to require American Louis- 
iana to revert to a cost-formula rate appears to have been 
based upon two propositions: (1) that sales to affiliates 
present possibilities of abuse and a cost of service form of 
rate affords an effective means of supervising such trans- 
actions; and (2) that a cost-formula rate achieves ‘the 
desideratum of utility rate regulation’’ because it provides 
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the seller with ‘‘all costs to which it is entitled but no 
more.’? We respectfully submit that, upon analysis, 
neither ground supports the imposition of a cost-formula 
rate here. Rather, the pertinent considerations clearly 
point the other way. 
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(A) Tue Arriviation Between American Lovistana AND 
Its PrincrpaL Customers Dogs Nor Justiry tHe Cost- 
Formuna Rate 


We do not question the well-established principle that 
transactions between affiliates, not being at arm’s length, 
are subject to scrutiny.*. We do object to any character- 
ization of American Louisiana as a ‘‘department’’ of its 
affiliates and to any implication that its status as a sepa- 
rate corporation is merely a ‘‘corporate form’? which was 
adopted ‘‘to defeat the objectives of regulation.’’ As both 
this Commission and the S.E.C. recognized, American 
Louisiana’s separate corporate existence was dictated by 
a number of very real and practical considerations, includ- 
ing the necessity for separate financing, and differing sup- 
ply areas and contracts. 

However, accepting the basic postulate that transactions 
between affiliates should be carefully scrutinized, it does 
not at all follow that imposition of a cost-formula rate is 
needed or justified with respect to the regulated sales of 
a pipeline to its affiliates. On the contrary, the 


13522 


Commission’s supervision and serutiny of such sales can 
best be maintained under a conventional contract demand 


3 Indeed, in addition to the comprehensive jurisdiction of this Commission 
the transactions between member companies of the American Natural Gas 
System are presently subject to the reporting and regulatory provisions of 
the Publie Utility Holding Company Act and regulations of the Securities 
and Exchange Commission thereunder, 


480 


(13523) 


form of rate with fixed demand and commodity charges 
and specific delivery and purchase obligations. Indeed, 
rate schedules providing fixed and specific rates have for 
many years been recognized as the most effective means of 
maintaining serutiny and control of all transactions be- 
tween regulated companies and their customers. 


We start with the proposition that a natural gas com- 
pany’s filed tariff has the foree and effect of law and that 
it is a violation of the Natural Gas Act to violate the terms 
of the tariff. Crancer v. Lowden, 315 U.S. 631, 635-6 
(1942) ; Lowden v. Simonds-Shields-Lousdale Grain Co., 306 
U.S. 516, 520-1 (1939); Pennsylvania R. Co. v. Interna- 
tional Coal Co., 230 U.S, 184, 196-7 (1913). Service agree- 
ments provided for in the tariff and filed with the Commis- 
sion have a similar status. 


The result is that the transactions between affiliates with 
which we are here concerned are not unregulated, unsuper- 
vised, discretionary actions. Rather, they are sales of gas 
made pursuant to a filed, published tariff and service 
agreements having the foree and effect of law. Every 
detail of those sales is governed by the tariff, which is 
under the continuing supervision of the Commission. 
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Neither of the cases cited by the Commission involved 
regulated sales. Dayton Power d: Light Company vy. Pub- 
he Utilities Commission of Ohio, 292 U.S. 290, 307 (1934), 
involved the authority of a state commission to inquire into 
the reasonableness of the unregulated “city gate’? price 
paid by a local distributing company to its affiliated sup- 
plier. Mississippi River Fuel Corporation vy. Federal 
Power Commission, 252 F. 2d 619 (1957), involved the un- 
regulated price paid by United Gas Pipe Line Company to 
its affiliated supplier, Union Producing Company. 
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Thus, the ‘‘possibilities of abuse’? referred to in Opinion 
No. 387 (mineo, pp. 3-4) do not and cannot exist under 
effective regulation of pipeline sales. And no one has 
suggested, much less demonstrated, that the contract de- 
mand form of rate is ineffective. On the contrary, the 
Commission’s regulations (Section 154.38(d)(1)) clearly 
indicate that that form is the best and most effective 
means of regulating sales by pipelines to their customers. 


This point is emphasized by consideration of the origin 
and history of regulation of the rates of carriers and public 
utilities in this country. One of the principal reasons for 
requiring the filing and publication of railroad rates com- 
mencing with the Interstate Commerce Act of 1887 was to 
prevent the practice of discrimination, rebates and special 
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agreements between carriers and shippers. The solution 
adopted by Congress was to require that the railroads file 
and publish definite, specific rates covering all service per- 
formed (49 U.S.C. § 6(1)) and to provide that they must 
charge the filed rates and no other (49 U.S.C. § 6(7)). The 
purpose and effect of these enactments were stated by the 
Supreme Court in Aansas City Southern Ry. Co. v. Albers 
Commission Co., 223 U.S. 573, 597 (1912) as follows: 


««* * * The chief purpose of the Act was to sccure 
uniformity of treatment to all, to suppress unjust 
discriminations and undue preferences, and to prevent 
special and seeret agreements in respect of rates for 
interstate transportation, and to that end to require 
that such rates be established in a manner calculated 
to give them publicity, to make them inflexible while 
in force, and to cause them to be unalterable save in 
the mode prescribed. * * *’?4 


4Sec also, e.g., New York, New Haven and Hartford R. Co. v. Interstate 
Commerce Commission, 200 U.S. 361, 391 (1906); Armour Packing Co, v. 
United States, 209 U.S. 56, 72 (1908); Louisville g- N. R. Co. v. Dickerson, 
191 Fed. 705, 709 (6th Cir. 1911). 
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The provisions of the Interstate Commerce Act referred 
to above were, of course, the statutory antecedents of Sec- 
tion 4 of the Natural Gas Act. Under that Act, too, 
the conventional, well-nigh universal practice has been 
to require the filing of rates ‘‘inflexible while in force?’ 
and “‘unalterable save in the mode prescribed.’? It has 
never before been 
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suggested that this kind of rate regulation fails to provide 
adequate protection against discrimination or special agree- 
ments between the pipeline and its customers, whether affili- 
ated or not. The Commission’s decision in this ease cer- 
tainly does not indicate wherein the conventional fixed rate 
concept has failed in its purpose or would permit improper 
transactions between affiliates. 


Moreover, there is nothing in the Commission’s opinion 
which would justify an @ priori conclusion that a cost- 
formula rate is required because of the “possibilities”? of 
abuse in regulated transactions between affiliates. On the 
contrary, in approving a contract demand form of rate 
for United Fuel Gas Company (which makes 99% of its 
jurisdictional sales to its affiliates), the Commission specif- 
ically rejected objections to this form of rate based on 
“‘possibilities’? of abuse because of the affiliation (15 FE. 
P.C. 700, 730, 732). It was there stated (15 F.P.C, at 
720-1) : 

“These objections rest in large part on ‘possibilities’ 
rather than ‘probabilities’ and ignore the economic 
necessity for the CD rate form, as well as the fact 
that the Commission issues certifieates for facilities 
on the same basis used in determining the contract 
quantity, i.c., the sum of the peak day requirements 
of the customers, And, of course, irrespective of the 
rate form in effect or who writes the volume obligation 
into the service agreement, maximum delivery obli- 
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gations must be based on the supplier’s available 
capacity and gas supply. 
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‘‘In view of the needs and operating necessities of 
United Fuel and Central Kentucky, the possibility of 
discrimination or unfairness ought not to be made the 
decisive test here. Even if the possibilities became 
realities they could be quickly corrected by regulatory 
action. Then, too, it should be remembered that, in 
the circumstances of this case, what the Commission 
permits it can take away upon an appropriate show- 


ing.”’ 


United Fuel is only one of a number of interstate pipe- 
lines which make a high percentage of their sales to their 
affiliates under a contract demand form of rate. It is 
thus clear that ‘‘ possibilities of abuse’’ because of affiliation 
have not been regarded as justification for rejection of a 
contract demand form of rate. 


There are only two interstate pipelines of any size in the 
country which have a cost-formula rate, and neither is com- 
parable to American Louisiana. Unlike American Louisi- 
ana, Columbia Gulf Transmission Company is engaged 
solely in the transportation of gas for the account of United 
Fuel, which is the purchaser of the gas from the producers 
in the field. More important, the cost-formula rate was 
voluntarily proposed 


5 E.g., Home Gas Company, Cumberland and Alleghany Gas Company, Hope 
Natural Gas Company, United Natural Gas Company, Colorado-Wyoming Gas 
Company and Trunkline Gas Company. 


6See Gulf Interstate Gas Company (12 F.P.C. 116, 1033); Columbia Gulf 
Transmission Company (20 F.P.C. 681; 21 F.P.C. 500; 25 F.P.C. 589; 27 
F.P.C. 840). 
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by the management of the Columbia System for reasons 
which presumably constituted the ‘‘good cause’’ required 
by the Commission’s Regulations for such ‘‘special operat- 
ing arrangements.’’ 


The foregoing is also true of Pacific Gas Transmission 
Company although it has title to the gas it transports from 
the Canadian border and sells to its parent, Pacifie Gas & 
Eleetrie Company, at the Oregon-California line.” 


The few other companies with cost-formula rates cither 
operate short ‘‘tie lines’’* or store gas for others.2 More- 
I F 
over, the management of each of those companies volun- 
? ? 
tarily proposed that form of rate. 


It is thus apparent that the imposition of the cost-formula 
rate in this proceeding is contrary to the import of the 
Commission’s Regulations and is not justified by American 
Louisiana’s affiliation with its principal customers or by 
any regulatory or other considerations. 


13528 
(B) A Cost-FormuLa Tartrr Does Nor ACHIEVE THE 
“Destperatum’? or Rate ReGuLation 


In its Opinion No. 387 (mimeo, p. +), the Commission 
stated that a cost-formula rate will best achieve the ‘‘de- 
sideratum”’ or ‘‘objective’’ of utility rate regulation, which 
it assumed to be the allowance to the seller of ‘‘all costs 
to which it is entitled but no more.’? This statement, we 


7 See Pacific Gas Transmission Company, ct al. (24 F.P.C, 134). 


8 Lake Shore Pipe Line Company (27 F.P.C, 1057); Ohio River Pipeline 
Corporation (11 F.P.C. 227, 266-67); and Chicago Distriet Pipeline Company 
(9 F.P.C, 105, 115-116). 

9 Michigan Gax Storage Company (5 F.P.C, 965, 969); and Natural Gas 
Storage Company of Illinois (11 F.P.C. 366, 372; 20 F.P.C, 735), 
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submit, does not take into consideration all of the factors 
involved. 


The ‘‘objective’’ of utility rate regulation is to assure 
that consumers are served at just and reasonable rates. 
Limitation of the carnings of utilities is not an end in 
itself; it is a means by which consumers are protected 
against being charged unreasonably high rates by com- 
panies having a monopoly or quasi-monopoly status.’ We 
respectfully suggest, therefore, that the Commission’s state- 
ment places the emphasis in the wrong place. The basic 
question is whether the limitation of a pipeline’s earnings 
through continuous adjustments of its rates under a cost- 
formula tariff will result in lower rates to consumers than 
a conventional contract demand form of rate. 
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The answer to that question is that it will not. On the 
contrary, the ultimate result of a form of rate that as- 
sures the company of recovering all of its costs but limits 
its strictly to the precise return that has been fixed is in- 
evitably to cause highcr rates to consumers. By such a 
device, all financial incentive is removed for the company 
to practice economy and inerease the efficiency of its opera- 
tions. The management would have no financial motiva- 
tion to increase its sales efforts; to invest in new facilities 
designed to lower its costs of operation; or to continuously 
search for means of utilizing manpower more effectively 
and for other possible operating economies. 


This is not to say that a responsible management would 
incur improper costs or would deliberately permit costs to 

10 This is particularly true of rate regulation under the Natural Gas Act. 
If limitation of the earnings of pipeline companies rather than protection of 
ultimate consumers against unreasonable rates, had been the Congressional 
purpose, the Act would not exempt a pipeline’s direct sales from the Com- 
mission ’s rate jurisdiction. 
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rise simply beeause they would immediately be reflected in 
the company’s rates. The fact is inescapable, however, that 
a management would have no financial incentive to put 
time, money and energy into a continuing effort to reduce 
costs and increase efficiency if the fruits of those efforts 
were iinmediately lost. 


The fact that it is most unwise to fix rates on a basis 
which, while theoretically effective in limiting a company 
to its costs, removes management incentive, has often 
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heen emphasized by students of publie utility rate making. 
Professor Bonbright has said in his Principles of Public 
Utility Rates (1961) (pp. 37-38) : 


«c# * * The administration of any standard or 


system of rate making has consequences, some of 
which are costly or otherwise harmful; and these con- 
sequences may warrant the rejection of one system 
in favor of some other system admittedly less 
efliciont in the performance of its recognized 
economic functions, Thus an elaborate structure 
of rates designed to make scientific allowance for the 
relative costs of different kinds of service may pos- 
sibly be rejected in favor of a simpler structure more 
readily understood by consumers and less expensive to 
administer, And thus a system of rate regulation that 
would come closest to assuring a company of its con- 
tinuing ability to carn a capital attracting rate of 
return may be rejected in favor of an alternative 
system that runs less danger of removing incentives 
to managerial efficiency. The art of rate making is an 
art of wise compromise.’’ 


As Professor Bonbright further points out (id., p. 53), 
under a conventional, fixed form of rate management has 
incentives to inerease efficiency because (1) such rates do 
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not guarantee a company a fair return but only the op- 
portunity to carn a fair return, which must be met by 
efficient operation ;"1 and (2) while rates are set on a cost of 
service basis, efficient management permits the company 
to earn a 
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slightly higher return by reducing costs and increasing 


sales.1* 


This is not only entirely proper but of great benefit to 
the consumer. For Section 5(a) of the Natural Gas Act 
was adopted for the specific purpose of enforcing reduc- 
tions in rates under those circumstances, as a result of 
which the pipeline’s customers obtain the benefits of its 
reduced costs and inereased efficiency in the form of lower 
rates. Meanwhile, the company is encouraged to repeat 
the cycle by further increasing the efficiency of its opera- 
tions. 

Professor Bonbright has further stated (id., p. 265) : 


“‘Even if rate regulation will not find it feasible to 
make systematic use of differential rates of return 
as incentives to managerial efficiency, it should at 
least take pains to avoid rules of rate making that 
positively penalize stockholders for efficient or other- 
wise desirable action by the management.’’ ¥ 


11 See, e.g., Market Street R. Co. v. Railroad Commission, 324 U.S, 548, 566 
(1945). 

12 See, e.g., Justices Brandeis and Holmes, dissenting in Missouri ex rel, 
S. W. Bell Telephone Co. v. Public Service Commission, 262 U.S. 276, 291 
(1923) ; ‘Capital charges cover the allowanee, by way of interest, for the 
use of the capital, whatever the nature of the security issued therefor; the 
allowance for risk incurred; and enough more to attract capital. The reason- 
able rate to be prescribed by a commission may allow an efficiently managed 
utility much more, * * * 7? 


13 See also, ¢.g., Barnes, The Economics of Public Utility Regulation (1947), 
pp. 333-34. 
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We submit that a cost-formula rate is of precisely that 
kind. Its adoption is not in the best interests of con- 
sumers. 


Furthermore, if it were assumed that the Commission’s 
statement in Opinion No. 387 regarding the efficacy of a 
cost-formula rate in achieving the objectives of rate regula- 
tion were correct, presumably that form of rate would be 
prescribed as the rule, rather than the exception. 


For reasons stated above, we feel sure that this is not 
the intention of the Commission. And if it were, a rule 
making proceeding should be instituted designed to change 
Sections 154.38(d)(1) and 154.52(a) of the Commission’s 
Regulations to provide that all pipeline rates shall be fixed 
on a cost-formula basis except where good cause can be 
shown for a different rate form—the converse of the pres- 
ent regulations. 


There is thus no reason for singling out American 
Louisiana for the application of a regulatory concept 
which, if it were valid, would be extended to the pipeline 
industry generally. 


It also should be noted that the selection of the form of 
rate under which a regulated company should be operated 
is the responsibility of management™ since ‘‘a regulatory 
commission is not clothed with the responsibility or 
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qualified to manage the utility’s business."* There is no 
basis for any contention, and Opinion No. 387 does not con- 
tain any finding, that the management of American Louisi- 


14 United States vy. Illinois Central R. Co., 263 U.S. 515, 522 (1924). 


15 Pennsylvania Water § Power Co. v. Consolidated G.E.L.4:P. Co., 184 F. 
2d 552, 567 (4th Cir, 1950) cert. denied 340 U.S. 906, 
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ana has selected a form of rate that is unjust or unreason- 
able. The contract demand form of rate should therefore 
be accepted by the Commission. 


(C) A Cost-Formuna Rate Creates UNNECESSARY 
ProsLems ror American Lovistana’s CustoMErs 


From the standpoint of Michigan Wisconsin and Michi- 
gan Consolidated, the rates of American Louisiana should 
be fixed and definite. These companies are therefore op- 
posed to the cost-formula rate on the American Louisiana 
system which unduly and unnecessarily complicates their 
operations and rate matters. 


American Louisiana and Michigan Wisconsin are sepa- 
rate companies which were individually financed and which 
own and operate pipeline systems extending from entirely 
different supply areas. 


In addition to its purchases from American Louisiana, 
Michigan Wisconsin purchases gas from numerous in- 
dependent producers and from two non-affiliated pipeline 
suppliers. All 
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of these purchases are made under contracts which provide 
definite rates. Any increase in such rates requires a filing 
with 30 days’ notice and, under the Commission’s standard 
practice, would be suspended for a period of at least five 
months. 


On the other hand, under the cost-formula rate any in- 
crease in the cost of American Louisiana gas would be im- 
mediately and automatically passed on to, and must be 
absorbed by, Michigan Wisconsin. This could readily 
occur if American Louisiana’s sales to Michigan Consoli- 
dated were substantially reduced as a result of such factors 
as a warmer than normal winter and a decline in business 
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activity, including a reduction in automobile production 
in Detroit. Michigan Wisconsin would not be able, as a 
practical matter, to obtain any increase in its rates on the 
basis of such temporary conditions. In other words, a risk 
that should be American Louisiana’s is shifted to Michigan 
Wisconsin under the cost-formula rate. 


The cost-formula rate also creates unnecessary and un- 
desirable problems for Michigan Consolidated, which is a 
local gas distribution company doing business entirely 
within the State of Michigan under regulation by the 
Michigan Public Service Commission. 


Michigan Consolidated’s largest item of expense is its 
cost of purchased gas, which is obtained from Panhandle 
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Kastern Pipe Line Company as well as Michigan Wiscon- 
sin and American Louisiana. Thus, this item is of major 


significance to Michigan Consolidated in determining its 
revenue requirements and in submitting any rate changes 
to the Michigan Commission. Accordingly, it is essential 
that the rates of the pipeline suppliers of Michigan Con- 
solidated be stated in definite amounts per unit so that a 
forecast of the Company’s cost of purchased gas can be 
made with substantial accuracy. 


As pointed out above, when the pipeline company’s rate 
is a fixed amount per unit, as contrasted with a cost- 
formula rate, no inerease in the company’s rate can become 
effective except under a new filing with the Federal Power 
Commission and adequate notice to the public. Moreover, 
it is the standard practice of the Federal Power Commis- 
sion to suspend proposed increases in rates for the period 
of five months prescribed in Section 4(e) of the Natural 
Gas Act. If a determination has not been made by the 
end of that period, the increase may be put into effect sub- 
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ject to such refunds as the Federal Power Commission may 
later determine should be made. The local distributing 
companies thus are afforded an opportunity to apply to 
their state regulatory agencies for authorization to pass 
on to their customers the increase in the rates of their 
pipeline supplier. 
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In recognition of the regulatory pattern, above described, 
the State of Michigan enacted a statute in 1952 which 
prescribes a procedure under which the Michigan distribut- 
ing companies and the consuming public are fully pro- 
tected with respect to increases in the rates of interstate 
pipeline companies.’® 


The Michigan statute provides that the Michigan Com- 
mission, in determining the rates of the local distributing 
company, shall consider as an item of operating expense 
the cost of gas set forth in the pipeline suppliers’ rate 
schedules on file with the Federal Power Commission. The 
statute also provides that the Michigan Commission may 
order refunds to customers of any sums refunded by a pipe- 
line company to the distributing company for the period 
subsequent to the effective date of inclusion of such cost 
in rates charged to customers by the distributing company. 


The Michigan statute, which is designed to protect both 
the local distributing company and its consumers, contem- 
plates a definite ‘‘city gate’? rate. Under the conventional 
contract demand form of rate, the cost of gas for the 
future can be accurately determined by Michigan Consoli- 
dated and by the Michigan Public Service Commission. 
On the other hand, under a cost-formula rate an estimate of 
the cost of gas for the future would require an analysis 
and determination 


16 Michigan Statutes Annotated, § 22.13(6b). 
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with respect to the interstate pipeline operations of Ameri- 
can Louisiana, as to which the Michigan Public Service 
Commission has no experience, authority or responsibility. 
If the Michigan Commission were to overestimate the 
future cost of gas from American Louisiana it would be 
unfair to the consumers served by Michigan Consolidated. 
Conversely, if the Michigan Commission were to under- 
estimate the future cost of gas from American Louisiana, 
Michigan Consolidated would be unable to earn the just 
and reasonable income intended by the Michigan Commis- 
sion and required to maintain Michigan Consolidated’s 
financial integrity and its ability to render adequate service 
to its consumers. 


Opinion No. 387 contains the statement (mimeo, p. 4) 
that ‘‘fluctuations from a cost-of-serviee rate are no in- 
superable disadvantage.’’ But, whether or not such dis- 


advantages are ‘‘insuperable’’, the fact remains that 
fluctuations in the cost of gas create serious and wholly un- 
necessary problems for customers. In an analogous situa- 
tion, the Supreme Court emphasized the necessity for 
‘stability of supply arrangements which all agree is 
essential to the health of the natural gas industry.’? "7 
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CONCLUSION 


For the reasons above stated, American Louisiana, 
Michigan Wisconsin and Michigan Consolidated respect- 
fully request rehearing and oral argument with respect to 
Paragraph (B) of the Commission’s order of May 16, 1963 
accompanying its Opinion No. 387, which disallowed the 


17 United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 332, 344 
(1956). 


493 


(13538) 


conventional contract demand form of rate on the American 
Louisiana system. 


Respectfully submitted, 
American Louisiana Pire Line Company 


By Cuarues V, SHANNon, 
Charles V. Shannon, Its Attorney 


Micnican Wisconstn Pire Live Company 


By Cnantes V. Srannon, 
Charles V. Shannon, Its Attorney 


Micnican Consonipatep Gas Company 


By Arrnvr R. Seper, Jr., 
Arthur R. Seder, Jr., Its Attorney 
June 14, 1963 


UNITED STATES OF AMERICA 
BEFORE THE 
FEDERAL POWER COMMISSION 


Docket No. G-18419 
Dockets No, G-12292, G-17512 and RP60-9 
In the Matters of 
American Loutstana Pirr Lint Company 
Micuican Wisconsin Pire Line Company 


Application of Michigan Gas and Electric Company 
for Rehearing 


Michigan Gas and Electric Company, an Intervenor 
herein, hereby files this application for rehearing, pursuant 
to Section 19(a) of the Natural Gas Act, as amended, and 
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Section 1.34 of the Commission’s Rules of Practice and 
Procedure, of Commission Opinion No, 387 and accompany- 
ing Order issued May 16, 1963, on the following grounds. 


I 


The Commission erred in failing to provide in its order 
for a mechanism whereby the actual cost of gas sold by 
American Louisiana Pipe Line Company under a cost-of- 
service rate form would be reflected in reductions in 
Michigan Wisconsin Pipe Line Company’s rates. The 
Comnnission in ordering American Louisiana to return to 
a cost-of-service rate form inadvertently overlooked the 
necessity of providing 
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a specific ordering paragraph which would make Michigan 
Wisconsin’s rates consistent with its actual cost of gas from 
American Louisiana. 


The proposed additional ordering paragraph is as 
follows: 

“Tn the event American Louisiana’s cost of service 
rate is less, for any of Michigan Wisconsin’s contract 
years, than the rates used in computing Michigan Wis- 
consin’s cost of service stipulated in paragraph 2 of the 
original stipulation, Michigan Wisconsin shall pass on 
the difference to its customers by making a refund to 
its customers within 60 days after the end of such con- 
tract year.’’ 


The rate prescribed by the Comsaission for Michigan 
Wisconsin is based upon the sale of natural gas to Michi- 
gan Wisconsin by American Louisiana under the con- 
ventional two-part rate which the Commission rejected. 


The Commission reasoned that a conventional two-part 
rate in an affiliated situation pres:its ‘possibilities of 
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abuse and should be scrutinized with care’? and that a 
“cost of service rate affords’’ the Commission ‘‘an effec- 
tive and feasible means of supplying the desired supervi- 
sion.’’ (Pages 3-4.) 


The Commission went on to note that: 


“Under such a rate, the scller’s charges to its 
affiliates are computed on the basis of its actual cost 
for successive billing periods, plus the return allowed. 
Therefore, the seller is permitted all costs to which it 
is entitled but no more, thus achieving the desideratum 
of utility rate regulation.’’ (Page 4.) 


The Commission concluded that it ‘‘can best obtain the 
objective of rate regulation—the allowance of all proper 
costs and return but no more—by requiring the continued 
use of a cost-of-service form of rate.’? (Page 4.) 
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Accordingly, consistent with this determination, Ameri- 
can Louisiana’s charges for gas sold to Michigan Wiscon- 
sin will be made on the basis of ‘‘all proper costs and re- 
turn but no more’’, but inconsistent therewith Michigan 
Wisconsin’s rates to its customers, so far as cost of gas 
from American Louisiana is concerned, will be based upon 
a conventional two-part rate and will permit Michigan 
Wisconsin to reap a windfall at the expense of its cus- 
tomers. 


This is clearly inconsistent with the Commission’s in- 
tent in requiring continuation of the cost-of-service form 
of rate for American Louisiana, and it appears to Michigan 
Gas and Electric that the failure of the Commission’s 
order to provide for refunds and/or reductions of Michi- 
gan Wisconsin’s rates, in light of that requirement, was 
purely an inadvertence. 
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Accordingly, Michigan Wisconsin should be required to 
make refunds and/or rate reductions to its customers to 
reflect American Louisiana’s proper actual costs and re- 
turn ‘‘but no more.’? 


13564 


Order Denying Applications for Rehearing and Oral Argument, 
and Granting Motion 


(Issued July 12, 1963) 


On June 14, 1963, applications for rehearing of the 
Comnission’s Opinion No. 387 and accompanying order 
issued May 16, 1963, in this proceeding, were filed jointly 
by American Louisiana Pipe Line Company (American 
Louisiana), Michigan Wisconsin Pipe Line Company 
(Michigan Wisconsin), and Michigan Consolidated Gas 
Company (Michigan Consolidated), who also request oral 


argument; and by North Central Publie Service Co. (North 
Central). On June 17, 1963, an application for rehearing 
of the said Opinion was filed by Michigan Gas and Electric 
Company (Michigan Gas). 


Michigan Wisconsin also filed a separate motion request- 
ing the deletion of paragraph (K) of the order of the afore- 
said Opinion No. 387, or in the alternative, for rehearing. 
We shall dispose of this motion by this order. 


We conclude that, as set forth more fully hereinafter, 
the applications for rehearing and request for oral argu- 
ment should be denied. The aforesaid motion, however, 
should be granted, for the reasons stated subsequently. 

American Louisiana, e¢ al. in their joint application ob- 
ject solely to our requiring American Louisiana to revert 
to a cost-of-service form of rate in lieu of the demand- 
commodity rate it filed in this proeeeding. The numerous 
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arguments advanced to support this objection are suf- 
ficiently answered by Opinion No. 387, and need not be 
repeated. 


North Central’s application objects solely to the Com- 
mission’s approving the examiner’s OS-1 (overrun serv- 
ice) rate of 30 cents per Mef in lieu of the 26-cent OS-1 
rate proposed by Michigan Wisconsin. North Central re- 
quests that we approve, without further hearing, an OS-1 
rate of 27.85 cents per Mef, the level of the commodity 
component of Michigan Wisconsin’s approved ACQ-1 rate. 
However, as we point out in Opinion No, 387, Michigan 
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Wisconsin’s OS-1 and other rates represent our considered 
opinion of a reasonable accommodation of the conflicting in- 
terests presented in this case. The particular interests 
advaneed by North Central are not sufficiently weighty to 


warrant disturbing the rate pattern which we have found 
proper and which all the other parties now seemingly ac- 
cept. 

Michigan Gas in its application advances two objections. 
First, it requests that we require Michigan Wisconsin to 
reduce its rates to reflect any reductions in American 
Louisiana’s rates that may result from American Louisi- 
ana’s use of the cost-of-service form of rate required by 
Opinion No. 387, as described above. Second, Michigan 
Gas contends that our allowing Michigan Wisconsin to in- 
crease its billing demand units for the off-peak months 
permits Michigan Wisconsin an unjustified $1,700,000 rate 
inerease. 

Michigan Gas’ request described first above is without 
merit. Our requiring Michigan Wisconsin to reduce its 
rates to reflect reductions in American Louisiana’s rates 
resulting from American Louisiana’s employing a cost-of- 
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service form of rate would amount to putting Michi- 
gan Wisconsin also on a modified form of cost-of- 
service rate. This would not be justified in principle, 
as the discussion in Opinion No. 387 shows nor would 
it be warranted as a practical matter. For if we were to 
provide for such possible reductions in Michigan Wiscon- 
sin’s rates, we would in fairness also have to provide for 
possible increases therein, and the consequent uncertainty 
in Michigan Wisconsin’s rates to its numerous customers 
would be incompatible with the intended, definite character 
of the demand-commodity and other rates its tariff pres- 
ently prescribes. 


The basie fallacies underlying Michigan Gas’ second 
objection above are detailed in Opinion No. 387, and the 
immaterial variations to its arguments appearing in the 
company’s application warrant neither discussion, nor any 
change in our conclusions rejecting this objection. 


Michigan Wisconsin’s motion that we delete paragraph 
(KX) of the order accompanying Opinion No. 387 should be 
granted. Paragraph (K) requires Michigan Wisconsin to 
*“pass on to its customers all refunds received from Ameri- 
ean Louisiana in Docket No. G-18419 prior to the issuance’’ 
of Opinion No. 387. But as Michigan Wisconsin correctly 
points out, the Commission’s staff, in arriving at Michigan 
Wisconsin’s costs of service on which the rates approved in 
this proceeding were based, computed the cost of American 
Louisiana’s gas to Michigan Wisconsin on the basis of 
American Louisiana’s reduced cost of service which in turn 
was agreed to by the parties and approved by the Commis- 
sion. The reduced cost of gas from American Louisiana, 
therefore, is already reflected in the refunds which Michi- 
gan Wisconsin has made and will make to its customers. 
Paragraph (K) is thus redundant and should be deleted. 
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The Commission further finds: 


(1) The assignments of error and grounds for rehearing 
set forth in the above-described applications present no 
factual or legal considerations which were not considered 
by the Commission when it issued its Opinion No. 387, or 
which having now been considered, warrant any change in 
or modification of the said Opinion. Nor do they justify 
granting Michigan Wisconsin’s request for oral argument. 


gre 


(2) Michigan Wisconsin’s above-described motion to de- 
lete paragraph (K) of the order accompanying Opinion 
No. 387 should be granted. 


The Commission orders: 


(A) The applications for rehearing of American Louisi- 
ana Pipe Line Company, et al. and North Central Public 
Service Co., filed herein on June 14, 1963, and of Michigan 
Gas and Electrie Company filed herein on June 17, 1963, 
are hereby denied. American Louisiana’s request for oral 
argument is also denied. 


(B) In accordance with Michigan Wisconsin’s motion 
filed June 14, 1963, paragraph (K) of the order accom- 
panying Opinion No. 387 is hereby deleted and has no 
force or effect. 


By the Commission 


Josepn H. Gurrivr, 
Seeretary. 
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United States Court of Appeals 
For tHe Disrricr or ConumsBia Circuit 


No. 18,108 


American Louisiana Pire Live Company, 
Micuican Wisconsin Pire Lint Company, 
Micuican Consotmatep Gas Company, 
Petitioners, 
v. 


Feperau Power Commission, 
Respondent. 


Joint and Several Petition to Review and Set Aside 
Order of the Federal Power Commission 


JOINT BRIEF OF PETITIONERS 


JURISDICTIONAL STATEMENT 


This brief is filed jointly by American Louisiana Pipe 
Line Company (‘‘American Louisiana’’), Michigan Wis- 
consin Pipe Line Company (‘‘Michigan Wisconsin’’), and 
Michigan Consolidated Gas Company (‘‘Michigan Con- 
solidated’’) in support of their joint and several petition 
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under Section 19(b) of the Natural Gas Act of June 21, 
1938, ¢. 556, 52 Stat. 821, U.S.C. Title 15, §717r(b), to 
review and set aside Paragraph (B) of the Federal Power 
Commission’s order of May 16, 1963 accompanying its 
Opinion No. 387 in its Docket Nos. G-18419, et al. 
(R. 13443-74). 


Paragraph (B) of the order under review set aside the 
conventional contract-demand (CD-1) form of rate (with 
specific and fixed demand and commodity charges) filed 
by American Louisiana and required it to adopt a so-called 
“*cost-of-service’? (CS-1) form of rate (with fluctuating 
charges to be computed each month under a formula) for 
its sales of natural gas to Michigan Wisconsin and Michigan 
Consolidated (R. 13465). 


American Louisiana, Michigan Wisconsin and Michigan 
Consolidated timely filed a joint application for rehearing 
and oral argument with respect to the form of American 
Louisiana’s rate (R. 13507-38), which the Commission 
denied by order issued July 12, 1963 (R. 13564-66). The 
joint and several petition for review was timely filed in 
this Court on September 10, 1963. 


STATEMENT OF THE CASE 
The Background of the Present Proceedings 


American Louisiana owns and operates a natural gas 
pipeline system extending from southern Louisiana to 
termini at Detroit and Bridgman, Michigan. American 
Louisiana delivers and sells 290,000 Mef of natural gas per 
day to Michigan Consolidated at Detroit and 99,000 Mef 
per day to Michigan Wisconsin at Bridgman, and also 
serves five distribution companies along the route of its 
pipeline. 


Michigan Consolidated is a public utility which dis- 
tributes and sells natural gas in Detroit and numerous 
other cities and towns in Michigan. 
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Michigan Wisconsin owns and operates a natural gas 
pipeline system extending from Texas to termini in Wis- 
consin and Michigan. It delivers and sells natural gas 
to more than 30 utility customers, including Michigan 
Consolidated, for resale in numerous communities in 
Wisconsin and Michigan and along the route of its pipeline. 


American Louisiana and Michigan Wisconsin are 
‘natural gas companies’’ subject to the jurisdiction of the 
Federal Power Commission under the Natural Gas Act. 
Michigan Consolidated is a public utility subject to regula- 
tion by the Michigan Public Service Commission under 
Michigan law. All three companies are subsidiaries of 
American Natural Gas Company, a registered holding com- 
pany, and as such are subject to regulation by the 
Securities and Exchange Commission under the Public 
Utility Holding Company Act of August 26, 1935, ¢. 687, 
49 Stat. 838, U.S.C. Title 15, § 79. 


Initial construction of the American Louisiana pipeline 
was authorized by the Federal Power Commission’s 
Opinion No. 276 and order of October 1, 1954 in Docket 
Nos. G-2306, ef al... In that proceeding American Louisiana 
had presented, as part of its evidence, a proposed form of 
tariff including a contract-demand form of rate, consisting 
of specific demand and commodity charges, which is the 
conventional form of rate contemplated by the Commis- 
sion’s Regulations and employed by virtually all major 
natural gas pipeline companies. No party to the proceecd- 
ing ever suggested that such a form of rate was in- 
appropriate and the Commission’s opinion and order 
approving the project clearly implied approval. In con- 
sidering the economic feasibility of the pipeline, the Com- 
mission referred to the proposed demand and commodity 
charges and said: 


‘*While it is impossible, at this time, to determine 
precisely what the American Louisiana cost of service, 


1 American Louisiana Pipe Line Company, et al., 13 F.P.C. 380 (1954). 
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and its rates, may be until the further proceedings 
ordered herein have been concluded, it is our firm 
opinion that American Louisiana can sell the gas at a 
price which will support the project. We will, there- 
fore, condition this certificate to require that American 
Louisiana file a schedule of rates satisfactory to the 
Commission at least 60 days prior to commencement of 
service’? (13 F.P.C. at 386). 


The Commission’s order accordingly included the usual 
form of rate condition attached to certificates issued for 
new pipeline projects.? 


On June 11, 1956, as its pipeline was nearing completion, 
American Louisiana tendered for filing its proposed gas 
tariff, which embodied a conventional two-part rate con- 
sisting of fixed demand and commodity charges, together 
with a cost of service study supporting the proposed rates. 
However, by order issued July 20, 1956,2 the Commission 
rejected American Louisiana’s tariff filing on the ground 
that its costs were not sufficiently definite at that time to 
permit the establishment of fixed rates for the future. For 
that reason the Commission prescribed a so-called ‘‘cost- 
formula’’ rate (sometimes called a ‘‘cost-of-service’’ rate) 
under which American Louisiana’s rates would be re- 
adjusted each month on the basis of its costs and the 
volumes of gas delivered during the month to its customers.* 


Throughout its order the Commission made clear that 
rejection of the conventional fixed contract-demand form 


2*<(iv) American Louisiana shall file a schedule of rates satisfactory to 
the Commission not less than 60 days prior to commencement of service’? 
(13 F.P.C. at 393). 

See also, ¢.g., Michigan Wisconsin Pipe Line Company, 5 F.P.C. 953, 955 
(1946), affirmed, Panhandle Eastern Pipe Line Company v. Federal Power 
Commission, 83 U.S. App. D.C. 297, 299; 169 F. 2d 881, 883 (1948), cert. 
denied, 335 U.S. 854, 


3 American Louisiana Pipe Line Company, 16 F.P.C. 779 (1956). 


4 The cost-formula also provided that American Louisiana’s rate base would 
be recalculated every six months, 16 F.P.C. at 781-784. 
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of rate and imposition of the fluctuating cost-formula rate 
for American Louisiana was a temporary expedient adopted 
because of a lack of adequate cost and operating data. 
The Commission concluded (16 F.P.C. at 781): 


«* * “ We find that a cost of service type of tariff 
is necessary and proper here for the initial few years 
of service to protect American Louisiana (and its 
parent) if costs increase before increased rates can be 
made effective and to protect the public against 
excessive rates during the period required to properly 
determine costs of service and to effect rate reduc- 
tions.’ 


American Louisiana began operating under the cost- 
formula rate in August, 1956. After six months of opera- 
tions, American Louisiana again filed a conventional 
contract-demand form of rate, being of the opinion that its 
costs were sufficiently determinable at that time to support 
fixed rates for the future. After hearings had been held 
(in Docket No, G-12414), the Presiding Examiner on 
August 7, 1957 approved the contract-demand form of rate 
for American Louisiana, but the Commission by order of 
December 13, 1957 disallowed the proposed rate form and 
reimposed the cost-formula tariff.® 


As before, the Commission’s action was based on the con- 
clusion that American Louisiana’s costs of operation were 
not yet sufficiently definite to permit the fixing of permanent 
rates. But the Commission specified that, when American 
Louisiana had had two years’ operating experience or at 
least a representative test period of twelve months, it could 
again file the conventional contract-demand form of rate 
(18 F.P.C. at 797). 


S Italics are supplied throughout this brief unless otherwise indicated, 


6 American Louisiana Pipe Line Company, 18 F.P.C. 795 (1957). 


The Present Proceedings 


It was in the light of this history that American 
Louisiana, on April 6, 1959, again filed a conventional 
contract-demand form of tariff (R. 11847-62), which is in- 
volved in this proceeding (Docket No. G-18419). At that 
time American Louisiana had had well over ‘‘two years 
of operating experience’? and readily showed a ‘test 
period based on twelve months of actual experience which 
would be indicative of future operations’? (18 F.P.C. at 
797). In accordance with its usual procedure the Com- 
mission, by order of May 6, 1959, suspended the rate filing 
for the statutory five month period (R. 11984-85), after 
which, on November 1, 1959, the filed rates were permitted 
to go into effect subject to refund (R. 12288-99). There- 
after, the Staff of the Commission made a complete field 
audit of American Louisiana’s books and records. 


Meanwhile, Michigan Wisconsin had made three rate 
filings which had not yet been acted on. <And_ since 
Michigan Wisconsin’s rates are based in part on the cost 


of the gas it purchases from American Louisiana, these 
dockets were consolidated by order of August 31, 1961 for 
hearing with Docket No. G-18419 involving American 
Louisiana’s contract-demand rate filing (R. 12587-88). 


After the Commission’s Staff had completed an exten- 
sive field audit of the costs of both American Louisiana 
and Michigan Wisconsin, the parties to the proceedings, 
including the Commission’s Staff, held informal con- 
ferences, during the period May-June of 1961, to discuss 
settlement of the issues presented. As a result of those 
meetings, both American Louisiana and Michigan Wis- 
consin agreed to the over-all costs of service arrived at 
by the Staff, which were embodied in a stipulation dated 
July 14, 1961 (R. 17-37).7 These costs of service were 


7 A pipeline company’s over-all cost of service is the annual revenue required 
to enable it to recover its operating costs and the allowed return on its rate 
base, 
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based upon test year operations for both companies with 
adjustments for known changes—the standard method 
followed by the Commission in rate cases—and were sup- 
ported by detailed schedules attached to the stipulation. 
With respect to American Louisiana the stipulation pro- 
vided in part (R. 24): 


“*5. The rates to be charged by American Louisiana 
in Docket No. G-18419 for the period commencing on 
January 1, 1961 shall be determined on the basis of 
the cost of service in the amount of $56,261,267 and 
related sales of 150,178 MMef for the test period con- 
sisting of the calendar year 1960, normalized for known 
changes, as set forth in the attached four page schedule 
marked ‘Schedule AL-II’. In this connection, the 
SG-1 rate shall be fixed at 45¢ per Mef.’’ 


While the stipulation established the level of rates for 
both companies (except for rate of return), it did not cover 
the ‘‘second’’ step in a rate proceeding*—design of the 
rates, i.e., the split of the over-all revenue requirement 
between demand and commodity charges. However, with 
respect to American Louisana the stipulation did establish 
specific demand and commodity charges to be in force from 
January 1, 1961 until superseded by its ‘‘redesigned’’ rates 
for the future (R. 24-25). 


No party objected to these aspects of the stipulation, 
and by order of October 20, 1961 (R. 12746-51) the Com- 
mission approved the stipulation, as modified in certain 
respects, as ‘‘a reasonable settlement of the proceedings.’’ 
Under the Commission’s order, the issue of the design of 
the rates for the future, ‘‘including the allocation of costs 
between demand and commodity,’’ was to be the subject 
of further proceedings before the Presiding Examiner.® 

8Sce Federal Power Commission v. Natural Gas Pipeline Co., 315 U.S. 575, 
584 (1942). 


9The issue of the proper rate of return for American Louisiana and for 
Michigan Wisconsin was to be decided after briefs and oral argument to the 
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Following issuance of the Commission’s order approving 
the stipulation, further conferences were held with respect 
to the design of the rates of American Louisiana and 
Michigan Wisconsin for the future (R. 200-370). In a 
further effort to expedite and settle the proceedings, both 
American Louisiana and Michigan Wisconsin concurred 
in and adopted the ‘‘redesigned’’ rates proposed by the 
Commission’s Staff (R. 370-389). For American Louisiana 
these rates consisted of ‘‘a demand charge of $2.325 per 
Mef and a commodity charge of 30.1¢ per Mef under the 
CD-1 Rate Schedule and a rate of 45¢ per Mef under the 
SG-1 Rate Schedule’? (R. 371). 


As a result of these conferences, further stipulations 
covering the design of the rates of both companies (R. 370- 
373; 1067-69) were drawn up and agreed to by all parties 
to the proceedings except Michigan Gas and Electric 
Company (‘‘M.G.&E.’’) and four distribution companies 
located in Iowa (R. 374-384; 392-394; 412-413). All five of 
these companies are customers of Michigan Wisconsin but 
none is a customer of American Louisiana. The supple- 
mental stipulations were certified by the Presiding 
Examiner to the Commission with a recommendation that 
they be accepted and approved (R. 12875-78). However, 
by order of January 12, 1962 the Commission rejected the 
supplemental stipulations because of the ‘‘lack of agree- 
ment of all parties’? and remanded the matters to the 
Examiner for determination in ordinary course (R. 12887- 
89). 

Thereafter hearings were held commencing on January 
30 and concluding on February 20, 1962. At the hearing, 
extensive evidence was presented by several parties, includ- 
ing the Commission’s Staff, relating to the rate design of 


Commission. On September 17, 1962, the Commission issued its Opinion No. 363 
and order (R. 13176-83) fixing a rate of return of 6% for American Louisiana 
and 6.5% for Michigan Wisconsin. Since these were the respective rates of 
return assumed in the revenue requirement calculations in the stipulation of 
July 14, 1961, no changes in rate level were required. 
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Michigan Wisconsin (R. 1104-2444). With respect to 
American Louisiana, however, the situation was quite 
different. 


American Louisiana indicated on the record that it 
accepted and supported the demand and commodity charges 
proposed by the Commission’s Staff, which were the 
charges set forth in the first supplemental stipulation 
(R. 1106-09; 1114-18). No party introduced any evidence 
of any kind in opposition to the contract-demand form of 
rate or to the split of that rate between its demand and 
commodity components. In fact, the only suggestion in 
the entire record that American Louisiana should be 
required to revert to a cost-formula rate was a one-sentence 
statement by counsel for M.G.GE., unaccompanied by any 
supporting evidence, that (R. 388-89) : 

“We are objecting to the departure from the cost- 
of-service form of rate in American Louisiana, which 
again was established by the Commission for good 
and sufficient reasons, and we have not as yet heard any 
reasons for departing from it.’’ 


Since no evidence had been presented in opposition to 
its filed contract-demand form of rate or in support of the 
imposition of a different form of rate, American Louisiana 
did not, of course, submit any rebuttal evidence on that 
issue (R. 398-9). Thus, the only evidence in the record with 
respect to the design of American Louisiana’s rates con- 
sists of the approved stipulation of July 14, 1961 and the 
testimony by the Commission’s Staff, supported by Amer- 
ican Louisiana, relating to the split of American Louisi- 
ana’s revenue requirement between demand and commodity 
charges, all of which were predicated upon a contract- 
demand form of rate. 


10 The principal issue involved the split of the charges to be made by Michi- 
gan Wisconsin between the demand and commodity components of its rates, 
or, stated otherwise, the appropriate deviation from the so-called ‘Seaboard’? 
formula derived from the Commission’s decision in Atlantic Seaboard Company, 
11 F.P.C. 43 (1952). (See, eg., R. 245; 251; 354-5). 
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The Presiding Examiner accordingly made no adverse 
findings with respect to the contract-demand form of rate 
filed by American Louisiana. He stated (R. 13197): 


**Am Lou has had almost six years of actual operat- 
ing experience, Its ‘initial few years of service’ (18 
F.P.C. 745) are past. Its costs-of-service have been 
agreed upon. The reasons (17 F.P.C. 779; 18 F.P.C. 
795) given by the Commission for previous rejections 
of such a tariff for Am Lou no longer existing, the 
Examiner finds that the evidence requires his accept- 
ance at this time of Am Lou’s proposal for the adop- 
tion of the two-part contract-demand form of tariff.’’ 


Exceptions to the Examiner’s decision were directed 
entirely to the design of Michigan Wisconsin’s rates, 
except that M.G.GE. added a final exception as follows 
(R. 13364) : 


‘Neither evidence nor findings support the adoption 
of a demand-commodity rate for American Louisiana 
as a substitute for a cost of service form of rate.’’ 


Oral argument on the design of rates of both American 
Louisiana and Michigan Wisconsin was held before the 
Commission on February 26, 1963 (R. 2556-2672). During 
the course of the argument American Louisiana’s form of 
rate was not discussed by any counsel (see R. 2591-92). 
However, in its Opinion No. 387 and order issued May 16, 
1963, the Commission, ostensibly relying upon M.G.&E.’s 
exception as the basis for its decision, concluded that 
‘* American Louisiana’s change from a cost-of-service to a 
conventional rate should be denied’? (R. 13445). There- 
after, by order of July 12, 1963 the Commission denied re- 
hearing or oral argument on the issue of American Loui- 
siana’s form of rate (R. 13564-66). This petition for re- 
view followed. 
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STATUTES INVOLVED 


Pertinent provisions of the Natural Gas Act and the Com- 
mission’s Rules and Regulations are set forth in the Ap- 
pendix to this brief. 


STATEMENT OF POINTS 


1. The Federal Power Commission erred in setting aside 
the conventional contract-demand form of rate (with spe- 
cific demand and commodity charges) filed by American 
Louisiana in the absence of any evidence that such form of 
rate is unjust or unreasonable, 


2. The Commission erred in assuming that American 
Louisiana had the burden of proving that the conventional 
form of rate it had filed is not unjust or unreasonable. 


3. The Commission, like the parties to the proceeding, 
was bound by its Regulations, which require that all rates 
and charges of a pipeline company be definite and certain 
and which prohibit fluctuating ‘‘cost-formula’’ rates ex- 


cept upon application and for good cause shown. 


4. The Commission’s order is not supported by the stat- 
utory finding required by Section 5(a) of the Act or by 
basic and essential findings: 


(a) The Commission made no findings as to why or 
how the conventional contract-demand form of rate 
is inadequate to control sales between affiliates. 


(b) The Commission’s statements regarding the 
‘“desideratum’’ or ‘‘objective’’ of regulation under the 
Act do not constitute findings which justify setting 
aside the conventional form of rate filed by American 
Louisiana. 


5. The Commission erred in disregarding the adverse 
effects of the fluctuating ‘‘cost-formula’”’ rate upon Amer- 
ican Louisiana’s customers, Michigan Wisconsin and Michi- 
gan Consolidated. 
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SUMMARY OF ARGUMENT 


1. There is no evidence in the record that the conven- 
tional contract-demand form of rate filed by American Loui- 
siana was unjust or unreasonable. The sole objector to 
that form of rate presented no evidence on the question, 
and American Louisiana properly assumed that it was not 
a contested issue. Thus, the Commission’s decision setting 
aside American Louisiana’s contract-demand form of rate 
is not supported by any evidence whatever. 


The Commission apparently assumed that American Loui- 
siana had the burden of proving that its filed form of rate 
is not unjust or unreasonable. That assumption is wholly 
misplaced. Under the Natural Gas Act a pipeline com- 
pany has the right and obligation to file the form of tariff 
it considers best suited to its operations. That form of 
tariff may be set aside and different tariff provisions 
imposed by the Commission under Section 5(a) of the Act 
only upon findings, supported by substantial evidence, that 
the filed form of tariff is unjust or unreasonable. Thus, 


the burden is not on the pipeline company but upon any 
party objecting to the form of tariff as filed. 


This is emphasized by the provision of Section 4(e) of 
the Act imposing the burden of proof on pipeline companies 
to justify icreases in their rates. The history of this 
provision demonstrates that it was adopted as an exception 
to the general rule that rate schedules filed by regulated 
companies are prima facie lawful. With the exception of 
increases in rates, therefore, the burden remains on any 
party objecting to a tariff provision as filed by the com- 
pany to demonstrate that it is unjust or unreasonable. 
Here, that burden was not sustained, as the record con- 
clusively shows. 


2. One of the principal purposes of the Commission’s 
Regulations requiring all pipeline companies to adopt ‘‘tar- 
iffs’’ containing uniform terms and conditions, rate sched- 


ules and service agreements for each class of service, was 
to assure definite and stable rates and to avoid the adverse 
effects of fluctuating charges resulting from escalation and 
other price adjustment clauses. The Commission, like the 
parties in this proceeding, was bound by its Regulations, 
which require that all rates and charges of pipelines be 
definite and certain and which prohibit fluctuating ‘‘cost- 
formula’’ rates, except upon application and for good cause 
shown. 


3. The Commission’s opinion and order here under re- 
view are not supported by the statutory finding prescribed 
in Section 5(a) of the Act or by the basic and essential 
findings necessary to permit effective judicial review of its 
action. While transactions between affiliates, not being at 
arm’s length, may be ‘‘subject to scrutiny,’’ there are no 
findings that indicate in any way why the conventional con- 
tract-demand form of rate is an ineffective means of reg- 
ulating such transactions. Certainly there are no findings 
that the conventional form of rate is so ineffective a reg- 
ulatory device as to be unjust or unreasonable where sales 
between affiliates are concerned. 


The Commission’s unsupported and unexplained conclu- 
sion that the ‘‘desideratum”’ or ‘“‘objective’’ of rate regu- 
lation under the Act is to assure that a pipeline company 
recovers ‘‘all costs to which it is entitled but no more’? is 
a plain misconception. The basic objective of the Act is 
to assure adequate service at reasonable rates. Regulation 
of a pipeline company’s earnings is merely a means to that 
end. Moreover, the Commission’s approach is based upon 
two patent fallacies: (1) the assumption that the com- 
pany should be assured that it will never earn less than 
some precise rate of return, and (2) the assumption that the 
company should be denied any opportunity or financial in- 
centive to improve its earnings within the zone of reason- 
ableness, The ‘‘cost-formula”’ rate, by guaranteeing a fixed 
return and by eliminating any financial incentive to im- 
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prove efficiency and economy of a pipeline’s operations, 
will inevitably result in higher rates and poorer service to 
the consumers. 


4, In its order denying rehearing the Commission prop- 
erly refused to impose ‘‘a modified form of cost-of-service 
rate’’ on Michigan Wisconsin because of the problems that 
would be created for its customers, including the ‘‘uncer- 
tainty’’ as to the cost of Michigan Wisconsin’s gas to them. 
Yet the same consideration was rejected as to American 
Louisiana’s customers, Michigan Wisconsin and Michigan 
Consolidated, in the Commission’s original order with the 
unsupported and unexplained statement: ‘Fluctuations 
from a cost-of-service rate are no insuperable disadvan- 
tage.’’ The adverse effects of a cost-formula rate upon 
Michigan Consolidated are further aggravated by the fact 
that the Michigan statute, under which its rates are regu- 
lated, contemplates that its interstate pipeline suppliers 
will have a definite ‘‘city gate’’ rate on file with the Federal 
Power Commission. 


ARGUMENT 


While this review is limited to the form of American 
Louisiana’s rate for the future (i.e., contract-demand v. 
cost-formula), it should be noted that the proceedings below 
involved four rate cases with numerous controversial is- 
sues. The design of Michigan Wisconsin’s rates (i.e., the 
allocation of its revenue requirement between demand and 
commodity) involved many questions which were the sub- 
ject of evidentiary presentations by several parties, were 
extensively argued before the Commission, and were finally 
determined by the Commission upon the basis of an ex- 
tended discussion of the evidence and detailed findings in 
its Opinion No. 387 and order of May 16, 1963 (R. 13447-74). 


On the other hand, the form of American Louisiana’s 
rates for the future was not a litigated issue in the proceed- 
ing. The stipulation of July 14, 1961 (R. 17-37), which was 
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agreed to by the parties and approved by the Commis- 
sion’s order of October 20, 1961 (R. 12746-51 ), specifically 
provided that the design of American Louisiana’s rates, 

“including the allocation of costs between demand and 
commodity,’’ would be ‘‘determined’’ on the basis of the 
stipulated level of costs and sales in the test year—which, 
of course, was not only unnecessary but absolutely mean- 
ingless if American Louisiana were to be required to adopt 
a cost-formula rate. No party submitted any evidence in 
opposition to the contract-demand form of rate filed by 
American Louisiana or in support of a cost-formula rate. 
In fact, the only contention in this regard was a one sen- 
tence statement (R. 388-389) of counsel for M.G.&E.—which 
is not a customer of American Louisiana and was not even 
a party in American Louisiana’s Docket No. G-18419.22 


In the circumstances, American Louisiana properly as- 
sumed that its form of rate was not a contested issuc 
and that there was no occasion to present rebuttal evi- 
dence with respect to that matter (R. 398- 399). The Deci- 
sion of the Presiding Examiner reflects the same view (R. 
13195-98). 


Before the Commission upon exceptions to the Exam- 
iner’s Decision, the same situation prevailed. The sub- 
ject was not even discussed at the oral argument and no 
penne on the point were asked by any Commissioner 
(R. 2556-2672). Everyone concentrated his attention on 
the contested issues, all of which related to the design of 
the rates of Michigan Wisconsin—not American Louisiana. 


Thus, the Commission’s decision with respect to Amer- 
ican Louisiana’s form of rate, which is here under review, 
contains statements, assertions and arguments which 


11 As the record shows, M.G.&E. which purchases less than 3% of Michigan 
Wisconsin’s deliveries (R. 2683), was a chronic objector to the efforts of the 
parties to settle issues by agreement (See eg. R. 48-51; 223-4; 248). Cf. 
Michigan Gas § Electric Co, v. Federal Power Commission, 110 U.S. App. 
D.C. 183, 185; 290 F. 2d 374, 376 (1961) ; cert. denicd, 368 U.S. 897. 
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were not supported by any evidence at the hearing; were 
never exposed to cross-examination or to rebuttal evidence; 
and were never even subjected to review and analysis 
in an oral argument. Moreover, the Commission’s state- 
ments with respect to American Louisiana’s form of rate 
are so cryptic and inadequate to explain the basis for its 
action that they fail to rise to the dignity of findings—quite 
apart from the absence of any evidence to support them. 


(I) THE FORM OF RATE FILED BY AMERICAN LOUISIANA 
COULD BE SET ASIDE ONLY UPON AN AFFIRMATIVE 
SHOWING THAT IT WAS UNJUST AND UNREASONABLE 


Throughout the proceedings below it was American Loui- 
siana’s understanding and position that a pipeline com- 
pany has the right, under the Natural Gas Act, to file a 
conventional contract-demand form of rate in accordance 
with the Commission’s Regulations and that any party who 
objects to that form of rate must demonstrate with sub- 
stantial evidence on the record that the form of rate as 
filed is unjust, unreasonable or otherwise unlawful and that 
some other form of rate should be prescribed by the Com- 
mission. On the other hand, it is apparent from the state- 
ment of counsel for M.G.&E. at the hearing (R. 388-89) and 
from M.G.&E.’s exception to the Examiner’s Decision (R. 
13364) that it felt that American Louisiana had the ‘‘bur- 
den of proof’’ to establish affirmatively that the form of 
rate it had filed was just and reasonable. The Commis- 
sion in its opinion and order here under review referred to 
‘¢American Louisiana’s change from a cost-of-service to 
a conventional rate’’ and then added (R. 13446): 


‘‘These arguments of Michigan Wisconsin [sic— 
American Louisiana] do not support the requested 
change, nor was any evidence adduced to support tt.’? 


It is thus apparent that the Commission also assumed 
that American Louisiana had the burden of proof to estab- 
lish that the ‘‘change’’ in the form of its rate was just 
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and reasonable and that the Commission could simply re- 
ject the ‘“‘change”’ in rate form and require American Loui- 
siana to readopt a cost-formula rate in this proceeding. As 
we shall hereinafter demonstrate, the Commission thus com- 
pletely inverted the statutory scheme with respect to rate 
filings under the Natural Gas Act. 


(A) The Structure of the Act Precludes the Contention 
that the Burden Is on the Pipeline Company to 
Justify Its Form of Rates 
There can be no doubt of the fact that when the Com- 
mission, upon its own motion or upon complaint initiates 
a proceeding under Section 5(a) of the Act challenging the 
reasonableness of a natural gas company’s existing rate 
schedule, the burden is upon those attacking the rate sched- 
ule to submit substantial evidence that such schedule is un- 
just or unreasonable. In a case initiated under Section 
5(a), therefore, it is clear that, if no evidence is submitted 
by any party, the Commission would have no basis for 
setting aside the existing rates or to prescribe new rates.” 


The contention that the burden in this case was on Amer- 
ican Louisiana must therefore rest upon the proposition 
that the contract-demand form of rate filed by American 
Louisiana represented a ‘‘change’’ in rate form from the 
cost-formula rate previously in effect and for that reason 
the burden was shifted to American Louisiana. However, 
this contention is squarely contradicted by the analysis of 
Sections 4 and 5 of the Act made by the Supreme Court in 
United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 
U.S. 332 (1956). 


In that case the company had contended that the Act 
established two separate and distinet ‘‘procedures’’ for 


12 Sunray Mid-Continent Oil Co. v. Federal Power Commission, 364 U.S. 
137, 144 (1960): The Commission has ‘‘to bear the burden of proof in an 
investigation under § 5 of the Act, that the rates are unjust and unreason- 
able.’’ See also, United States v. Illinois Central R. Co., 263 U.S. 515, 522 
(1924). 


18 


changing rates: (1) the procedure under Section 5(a) by 
which the Commission may determine ezisting rates to be 
unreasonable, and (2) the procedure by which natural gas 
companies file changes in rates under Sections 4(d) and (e), 
in which case the Commission considers the reasonableness 
of the new rates. But the Court held that there was only 
one basic section of the Act under which the Commission 
exercises power to determine the reasonableness of rates— 
Section 5(a)—which applies to all the rates of a natural 
gas company, whether long established or newly changed. 
The Court said in this connection: 


“‘The powers of the Commission are defined by 

4(e) and 5(a). The basic power of the Conmie 
is that given it by $5(a) to set aside and modify any 
rate or contract which it determines, after hearing, to 
be ‘unjust, unreasonable, unduly discriminatory, or 
preferential. ’ This is neither a ‘rate-making’ nor a 
‘rate-changing’ procedure. It is simply the power to 
review rates and contracts made in the first instance 
by natural gas companies, and, if they are determined 
to be unlawful, to remedy them. Section 5(a) would 
of its own force apply to all the rates of a natural gas 
company, whether long-established or newly changed, 
but in the latter case the power is further implemented 
by $4(e). All that § 4(e) does, however, is to add to 
this basic power in the case of a new ly ‘changed rate 
or contract (except ‘industrial’ rates), the ~ further 
powers (1) to preserve the status quo pending review 
of the new rate by suspending its operation for a 
limited period, and (2) thereafter to make its order 
retroactive, by means of the refund procedure, to the 
date the change became effective. The scope and 
purpose of the Commission’s review remains the 
same —to determine whether the rate fixed by the 
natural gas company is lawful’’ (350 U.S. at 341). 


The Court further emphasized that the Act does not 
affect a natural gas company’s power to make or change its 
rates nor provide a ‘‘procedure’’ for making or changing 
rates. Rather, the Act requires the company to give notice 
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of the rates it establishes and provides for review by the 
Commission of those rates. The Court added: 


‘All of the relevant provisions of the Act can thus 
be fully explained as simply defining and implementing 
the powers of the Commission to review rates set 
initially by natural gas companies, and there is nothing 
to indicate that they were intended to do more. Ad- 
mittedly, the Act presumes a capacity in natural gas 
companies to make rates and contracts and to change 
them from time to time, but nowhere in the Act is 
either power defined. The obvious implication is 
that, except as specifically limited by the Act, the rate- 
making powers of natural gas companies were to be no 
different from those they would possess in the absence 
of the Act: to establish ex parte, and change at will, 
the rates offered to prospective customers; or to fix 
by contract, and change only by mutual agreement, the 
rate agreed upon which a particular customer’? (350 
U.S. at 348). 

This analysis was reaffirmed in United Gas Pipe Line Co. 
v. Memphis Light, Gas and Water Division, 358 U.S. 103, 
113 (1958). 

It is thus clear that the fact that the question of Amer- 
ican Louisiana’s use of a conventional contract-demand 
form of rate was presented in the context of a change from 
the ‘‘cost-formula”’ rate previously in effect rather than 
in the context of a long-established rate schedule makes no 
difference whatever. In cither case, the Commission’s 
basic power to determine that the conventional form of rate 
is unjust or unreasonable and to prescribe a different form 
of rate is provided by Section 5(a). In either case, there- 
fore, the conventional form of rate as filed by the company 
is valid and lawful unless and until the Commission finds, 
after a hearing (i.e., on the basis of substantial evidence), 
that it is unjust and unreasonable. 


13 We will discuss in the next succeeding section of this bricf the provision 
in Section 4(e) of the Act that ‘‘At any hearing involving a rate or charge 
sought to be increased, the burden of proof to show that the inercased rate or 
charge is just and reasonable shall be upon the natural-gas company.’?’ 
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(B) The “Burden of Proof” Provision in Section 4(e) 
of the Act Confirms the Obligation Upon Any 
Party Opposing the Filed Form of Rate 
The net effect of what has been said is that under the 
regulatory scheme embodied in the Natural Gas Act, a 
conventional contract-demand form of rate filed by a pipe- 
line company is prima facie valid and lawful and the 
burden is upon those attacking that form of rate to estab- 
lish that it is unjust and unreasonable. This statutory 
scheme was not, of course, a necessary or inevitable pro- 
cedure. Congress could have established a contrary pre- 
sumption and placed the burden upon the company to 
establish the justness and reasonableness of such schedules. 


Congress did not do so. However, in enacting the Nat- 
ural Gas Act Congress did reverse the presumption of 
lawfulness of the filed rate and cast the burden on the 
natural gas company with respect to one specific aspect of 
the rate schedule, namely, an increase in rates or charges. 
Section 4(e) provides in part: 


‘At any hearing involving a rate or charge sought 
to be increased, the burden of proof to show that the 
increased rate or charge is just and reasonable shall 
be upon the natural-gas company, * * *”’ 


Inclusion of this provision strongly suggests, upon prin- 
ciples of expressio unius est exclusio alterius, that the 
burden is not upon the natural gas company in cases 
where as here rate form, rather than an increase in rates 
or charges, is in issue. But the history of this provision 
in related legislation makes it unnecessary to rely merely 
upon inference. 


Sections 4(e) and 5(a) of the Natural Gas Act are 
modeled upon Sections 15(7) and 15(1), respectively, of the 
Interstate Commerce Act, 49 U.S.C. $$ 15(7) and 15(1).™ 


14 Federal Power Commission v. Natural Gas Pipeline Company, 315 U.S. 
575, 584 (1942). 
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Section 4(e) of the Natural Gas Act is substantially a ver- 
batim adaptation of Section 15(7) of the Interstate Com- 
merce Act as it read in 1938, when the Natural Gas Act 
was passed. The history of Section 15(7) of the In- 
terstate Commerce Act is therefore highly relevant to the 
present inquiry. 


When the Interstate Commerce Act was passed in 1887, 
it provided that all rates charged by carriers must be just 
and reasonable and required publication and advance no- 
tice to the Interstate Commerce Commission of changes 
in rates. However, the initiative for filing new or changed 
rate schedules was clearly left to the carriers. The Supreme 
Court held, in fact, that the Act did not even give the 
Commission power to prescribe rates for the future when 
it found existing rates to be unlawful but merely incor- 
porated into the statute the common law obligation of the 
carrier to charge just and reasonable rates. Interstate 
Commerce Commission v. Cincinnati, N. O. éT.P.R. Co., 167 
U.S. 479 (1897). 


Consistently with the principle that the railroads re- 
tained full power to make and change their rates, subject 
only to the payment of reparations where the rates were 
found to be unreasonable, the Supreme Court also held that 
increases in railroad rates were presumptively valid until 
held otherwise by the Commission. In Interstate Com- 
merce Commission v. Chicago G.W. R. Co., 209 U.S. 108, 
119-120 (1908), the Court said: 


“Tt must also be remembered that there is no pre- 
sumption of wrong arising from a change of rate 
by a carrier * * * Undoubtedly when rates are 
changed the carrier making the change must, when 
properly called upon, be able to give a good reason 
therefor, but the mere fact that a rate has been 
raised carries with it no presumption that it was 
not rightfully done. * * *77% 


15 Sce also, e.g., Banner Milling Co. v. New York Central §- H.R.R. Co., 14 
I.C.C. 398, 408 (1908). 
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By Act of June 18, 1910, the Interstate Commerce Act 
was amended extensively, including the provision now 
found in Section 15(1) of that Act empowering the Com- 
mission, upon finding that a carrier’s rates are unjust or 
unreasonable, to determine and prescribe the just and 
reasonable rates to be thereafter observed.’* The same 
statute also added the following provision to Section 15: 


‘At any hearing involving a rate increased after 
January first, nineteen hundred and ten, or of a 
rate sought to be increased after the passage of 
this Act, the burden of proof to show that the 
increased rate or proposed increased rate is just and 
reasonable shall be upon the common carrier * * *.’? 7 


The effect of these amendments was to overcome the 
decisions of the Supreme Court that had denied the Com- 
mission power to prescribe rates to be charged in the 
future and had cast the burden on the Commission to over- 
come the presumption that increases in rates filed by the 
carriers were just and reasonable. It should be empha- 
sized, however, that the amendments of June 18, 1910 left 
unchanged the procedure established by the original Act 
under which the carriers initiate rates and rate changes, 
which may be set aside only upon a finding that they are 
unjust and unreasonable. And it should be emphasized 
even more particularly that the presumption of legality 
surrounding rates filed by the carrier was reversed and 
the burden of proof was shifted to the carrier only with 
respect to increases in rates. 


Accordingly, in United States v. Chicago, M. St. P. & 
P. R. Co., 294 U.S. 499, 510 (1935), a case involving a 
rate reduction, where the Commission had set aside the re- 


16 36 Stat. 551. 


1736 Stat. 552. The language of this provision was amended slightly by 
the Acts of February 28, 1920 (41 Stat. 484) and March 4, 1927 (44 Stat. 
1447), the latter of which was in effect in 1938, when the Natural Gas Act was 
passed, 
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duction because of its ‘‘disruptive tendency’? on certain 
other rates, the Supreme Court reversed the Commission’s 
action as based upon inadequate findings that the new rates 
were unjust or unreasonable. The Court, speaking through 
Mr. Justice Cardozo, said: 


“In the light of these considerations it is not the 
Milwaukee that is subject to the reproach of dealing 
with the matter piecemeal. All that the Milwaukee 
has done is to initiate a schedule which must be upheld 
as lawful unless adequate reasons are presented for 
setting it aside. * * * In brief a schedule of lowered 
tariffs has been canceled though the facts that con- 
trol the validity of the reduction have yet to be de- 
termined. This was not a full discharge by the Com- 
mission of an immediate responsibility. * * *?? 18 


Mr. Justice Brandeis, speaking for the Court in United 
States v. Illinois Central R. Co., 263 U.S. 515, 522 (1924), 
stated the general proposition as follows: 

‘‘A carrier is entitled to initiate rates, and, in this 
connection, to adopt such policy of rate-making as 
to it seems wise’’ (citing cases). 


In short, the presumption of validity of rates filed by 
carriers remained in effect after 1910 except that the 
burden was shifted to the carriers to justify rate increases. 
With respect to all other changes in rate schedules (i.e., 
rate reductions or changes in form), the initiative re- 
mained with the carrier, and filed rates could be sct aside 
only upon evidence and findings that they were unjust 
and unreasonable. This was the law applicable under 
the Interstate Commerce Act at the time the Natural Gas 
Act was adopted. 


18It should be noted that the Supreme Court has also held that, under 
Section 15(7), even in the case of increased rates, the ‘‘fair import?’ of the 
clause casting the burden of proof on the carrier requires proof of reasonable- 
ness ‘‘only where that question is involved in the hearing; it does not call 
for proof as to matters not in controversy.’? Manufacturers By Co. v. United 
States, 246 U.S. 457, 479 (1918). That principle would apply here even if 
the burden had nominally been upon American Louisiana, 
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In the Transportation Act of 1940, c. 722, 54 Stat. 898, 
912, U.S.C. Title 49, §15(7), Congress further amended 
Section 15(7) of the Interstate Commerce Act ‘‘to place 
the burden of proof upon a carrier subject to part I to 
show that any proposed change made by it in a rate, fare, 
charge, classification, rule, regulation, or practice is just 
and reasonable, at any hearing involving such change” 
since ‘‘The provision in existing law places this burden 
upon the carrier only where the carrier proposes to in- 
crease a rate, fare, or charge.’ However, the Natural 
Gas Act has not been so amended. 


Accordingly, a comparison of the language of the parallel 
provisions of the two acts reveals the following signifi- 
cant differences: 


Interstate Commerce Act 
(U.S.C. Title 49, § 15(7)) 


“At any hearing involving a 
change in a rate, fare, charge, 
or classification, or in a rule, reg- 
ulation, or practice, after Sep- 
tember 18, 1940, the burden of 
proof shall be upon the carrier 


Natural Gas Act 
(U.S.C, Title 15, § 717¢(e)) 


“At any hearing involving a 
rate or charge sought to be in- 
creased, the burden of proof to 
show that the increased rate or 
charge is just and reasonable 
shall be upon the natural-gas 


to show that the proposed 
changed rate, fare, charge, clas- 
sification, rule, regulation, or 


practice is just and reasonable, 
*** #7? 


company, * * *,’’ 


In short, while Congress has shifted the burden to sup- 
port all changes in filed rates to carriers subject to the 
Interstate Commerce Act, it has not done so in the ease of 
natural gas companies subject to the Natural Gas Act. 
There, as in the case of carriers prior to 1940, the filed 
rate schedule is presumptively lawful except insofar as 
it involves an increase in rates. In that case, and only 
to that extent, is the burden on the company to support 


19H. Rep. No, 2016, 76th Cong., 3d Sess., pp. 65-66. 
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the justness and reasonableness of its rate filing in the 
first instance. 


(II) THE COMMISSION'S OWN REGULATIONS PROHIBITED THE 
IMPOSITION OF A COST-FORMULA RATE IN THIS CASE 


Quite apart from the considerations discussed under 
Point I, the Commission, in setting aside American Louisi- 
ana’s contract-demand form of rate and in requiring the 
filing of a cost-formula rate, disregarded and cireum- 
vented its own regulations relating to the form of rate to 
he utilized by pipeline companies and the showing necess- 
ary to support a cost-formula type of rate. 


Section 154.38 of the Commission’s Regulations under 
the Natural Gas Act (18 C.F.R. Chap. I), which prescribes 
the ‘‘Composition of rate schedule”’ of pipeline companies, 
provides in pertinent part: 


““(d) Statement of rate. (1) Except as permitted 
in $$ 154.52 and 154.82, all rates shall be clearly stated 
in cents or in dollars and cents per unit. Only the 
rates and charges to be used in current billing shall 
be included in the rate schedules.’’ 


* * * * * 


“*(3) No rule, regulation, exception or congo 
such as tax, commodity price index, purchased g 
cost adjustment clauses or other similar price ae 
justments or periodic changes shall be included in the 
rate schedule or any other part of the tariff which 
in any way purports to effect the modification or 
change in any rate or charge specified in the rate 
schedule, or the substitution therefor of any other 
rate or charge: * * *’? 


Thus, the basic provisions of the Commission’s Regu- 
lations require the rates of all pipeline companies to be 
fixed and definite and the Regulations prohibit the use of 
fluctuating rates based upon changes in costs and sales 
volumes. It is only under an exception to this basie prin- 


ciple that cost-formula rates may ever be approved. That 
exception in the Regulations reads as follows: 


“*$ 154.52 Exception to form and composition of tariff. 


“*(a) Upon application and for good cause shown, the 
Commission may permit special rate schedules to be 
filed * * * for the sale of gas at charges computed on a 
cost-formula basis, which charges need not be stated 
in cents or in dollars and cents per unit. * * *”? 


The above-quoted provisions of the Commission’s Regu- 
lations were prescribed by its Order No. 144 of October 
28, 1948, which required all pipeline companies to adopt 
‘tariffs’? containing uniform terms and conditions, rate 
schedules and service agreements for each class of service 
(13 Fed. Reg. 2045, 6371). One of the principal purposes 
of the Regulations was to assure definite and stable rates 
and to avoid the adverse effects of fluctuating charges re- 
sulting from escalation and other price adjustment 
clauses.” 


As the Regulations make clear, adoption of a cost-formula 
form of rate schedule for a pipeline company requires 
a showing of ‘‘good cause.’’?* This obviously means that 
there must be an affirmative demonstration by any party 
proposing a cost-formula rate that such a rate is required. 
Here, no one even attempted to make such a showing of 
‘“good cause,’’ and American Louisiana accordingly saw no 
occasion to present any rebuttal evidence in support of its 


20 See United Gas Pipe Line Company v. Federal Power Commission, 86 U.S. 
App. D.C. 314, 181 F. 24 796 (1950), cert. denied, 340 U.S. 827; Tyler Gas 
Service Co. v. United Gas Pipe Line Co. (5th Cir. 1954), 217 F. 2a 73, 75, 
fn. 3; United Gas Pipe Line Co., 16 F.P.C. 10, 15 (1956). 


*1In exercising its jurisdiction over independent producers pursuant to the 
Supreme Court’s decision in Phillips Petroleum Co. v. Wisconsin, 347 U.S. 672 
(1954), the Commission has adopted Regulations which prohibit the inclusion 
of ‘‘favored nation’? or ‘indefinite escalation clauses’’ in the producers’ con- 
tracts with pipeline companies because of the resulting ‘‘instability and un- 
certainty concerning prices.’’? Orders 232, 232A and 242 (25 F.P.C. 379, 
609; 27 F.P.C. 339). 
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filed rate, which was in the form required by the Commis- 
sion’s Regulations.” 


It is well established that when an administrative agency 
has promulgated valid rules or regulations the agency 
is as much bound by the regulations as any person 
appearing before it. Thus, the Supreme Court, in Service 
v. Dulles, 354 U.S. 363, 372 (1957), referred to the prin- 
ciple previously established, that: 


«“* * * regulations validly prescribed by a govern- 
ment administrator are binding upon him as well as 
the citizen, and that this principle holds even when 
the administrative action under review is discretionary 
in nature.’’ *5 


Tt is therefore clear, we submit, that the Commission 
acted unlawfully when, contrary to its own Regulations, 
it required American Louisiana to adopt a cost-formula 
rate in the absence of any showing of good cause. 


(III) THE COMMISSION'S DECISION DOES NOT CONTAIN 
FINDINGS NECESSARY TO SUPPORT ITS ORDER 


In addition to the fact that the Commission’s order is 
not supported by evidence of record, its decision does not 
set forth findings that are even remotely adequate to 
sustain its action here under review. The Supreme Court 
has ‘‘repeatedly emphasized the need for clarity and com- 
pleteness in the basic or essential findings on which ad- 
ministrative orders rest,’’ since the Courts cannot perform 
the function of judicial review ‘‘which Congress assigned 
to them in absence of adequate findings.’ ** 


22 American Louisiana ‘‘can hardly be held for failure to anticipate a trap’’ 
in this proceeding, Natural Gas Pipeline Co. v. Federal Power Commission, 
(3rd Cir. 1958), 253 F. 2d 3, 8, cert. denied, 357 U.S. 927. 

23See also Vitarelli v. Seaton, 359 U.S, 535, 539 (1959); Public Service 
Commission of New York v. Federal Power Commission, 111 U.S. App. D.C. 
153, 157, 295 F. 2d 140, 144 (1961), cert. denied, 368 U.S. 948; Mississippi 
River Fuel Corporation v. Federal Power Commission, (3rd Cir. 1953), 203 
F, 2d 899, 902, cert. dismissed, 345 U.S. 988, 


24 Colorado-Wyoming Gas Company v. Federal Power Commission, 324 U.S. 
626, 634 (1945). 
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The ‘‘condition precedent’’ to the Commission’s action 
in setting aside the form of rate filed by American Louisi- 
ana and in prescribing, in lieu thereof, a cost-formula 
rate, was a finding, pursuant to Section 5(a) of the 
Act, that the filed form of rate was ‘‘unjust, unreasonable, 
unduly discriminatory, or preferential.’’**> Yet the Com- 
mission did not even purport to make such a finding with 
respect to the conventional contract-demand form of rate 
filed by American Louisiana. Indeed, it is difficult to see 
how the Commission could have made such a finding since 
the contract-demand form of rate is utilized by practically 
all major pipelines,** including those which make large 
sales to affiliates.*? 


While the Commission in its opinion and order indi- 
cated its preference for the cost-formula rate, selection of 
the form of rate under which a regulated company should 
be operated is the responsibility of management since 
‘fa regulatory commission is not clothed with the re- 
sponsibility or qualified to manage the utility’s busi- 


ness.’?** The Act does not give the Commission au- 
thority to substitute its judgment for that of the company 
nor to order the adoption of a different form of rate, based 
upon mere preference. 


In addition to its failure to make the requisite statu- 
tory finding that the filed form of rate was unjust or un- 


25 Federal Power Commission v. Sierra Pacific Power Company, 350 U.S. 348, 
353 (1956). 


26 Colorado Interstate Gas Company, 27 F.P.C. 1065, 1067 (1962). 


27 See ¢.g., Penn York Natural Gas Co., 5 F.P.C. 33, 35, 42 (1946); Atlantic 
Seaboard Corp., et al., 11 F.P.C. 43, 45 (1952) ; United Fuel Gas Co., 12 F.P.C. 
251,275 (1953) ; Home Gas Co., et al., 13 F.P.C. 241, 243 (1954); Natural Gas 
Pipeline Co. of America, 14 F.P.C, 212, 221 (1955); Central Kentucky Natural 
Gas Co., et al., 15 F.P.C. 730, 732 (1956). 


28 Pennsylvania Water § Power Co. v. Consolidated G.E.L. g P. Co. (4th 
Cir, 1950), 184 F. 2d 552, 567, cert. denied, 340 U.S. 906. See also United 
States v. Illinois Central R. Co., 263 U.S, 515, 522 (1924), 
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reasonable, the Commission also failed to make the ‘‘basic 
or essential findings’’ which would have been necessary to 
support any such conclusion.” 


The Commission’s decision purports to be based upon 
the propositions (1) that American Louisiana sells most 
of its gas to its affiliates, Michigan Wisconsin and Michigan 
Consolidated; (2) that transactions between affiliates should 
be closely scrutinized; (3) that a cost-formula rate affords 
an effective means of supervision; and (4) that the 
“‘desideratum”’ or ‘‘objective of rate regulation—the allow- 
ance of all proper costs and return but no more’’ can best 
be attained by requiring American Louisiana to utilize 
a cost-formula rate (R. 13446). The first three proposi- 
tions may be considered together. The fourth, as we shall 
show, presents entirely different considerations having 
nothing to do with the fact of affiliation and equally appli- 
cable, if valid, to every pipeline in the country. 


(A) The Commission's Statements Regarding Affiliation 
Do not Support Its Action 


We do not question the well established principle that 
unregulated transactions between affiliates, not being at 
arm’s length, are subject to scrutiny.*° However, there 
are no findings as to why the conventional contract-demand 


29 Ag this Court has pointed out: ‘‘It is elementary that the ruling of an 
administrative agency cannot stand if the conclusion or an ultimate fact docs 
not follow rationally from subsidiary facts.’? Michigan Consolidated Gas 
Co., et al, v. Federal Power Commission, 108 U.S. App. D.C. 409, 423, fn, 41; 
283 F. 2d 204, 218, fn, 41 (1960), cert. denied, 364 U.S. 913. 


30 We do object to any characterization of American Louisiana as a ‘‘depart- 
ment’’ of its affiliates and to any implication that its status as a separate 
corporation is merely a ‘‘corporate form’’ which was adopted ‘‘to defeat the 
objectives of regulation’? (R. 13446), As both the Federal Power Commis- 
sion and the Securities and Exchange Commission recognized, American 
Louisiana’s separate corporate existence was dictated by a number of real and 
practical considerations, including the necessity for separate financing and 
differing supply areas and contracts. American Louisiana Pipe Line Co., 13 
F.P.C. 380 (1954) ; American Natural Gas Co., 36 S.E.C. 387 (1955). 
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form of rate is ineffective to control sales between affiliates 
and certainly no findings that the conventional rate is so 
ineffective as to be unjust or unreasonable. The fact is, 
we submit, that no such findings could be made. Rate 
schedules providing specific and fixed rates have for many 
years been recognized as the most effective means of 
supervising transactions between regulated companies and 
their customers, as distinguished from sliding-seale or 
‘‘cost plus’’ rates based upon constantly changing costs and 
sales volumes." 


We start with the proposition that a natural gas com- 
pany’s tariff has the force and effect of law and that 
it is a violation of the Natural Gas Act to violate the 
terms of the tariff. Crancer v. Lowden, 315 U.S. 631, 635-6 
(1942). The result is that the transactions between affili- 
ates with which we are here concerned are not unregu- 
lated, unsupervised, diserctionary actions. Rather, they 
are sales of gas made pursuant to a filed, published tariff 
and service agreements having the force and effect of law. 


Every detail of those sales is governed by the tariff, which 
is under the continuing scruitiny of the Commission.** 


The Commission’s decision in the present case refers 
vaguely to ‘‘possibilities of abuse’? as a ground for im- 
posing a cost-formula rate upon American Louisiana (R. 
13445-46). But even assuming that mere ‘‘possibilities of 
abuse’’ would be sufficient grounds for finding a rate to be 


81 The Supreme Court has emphasized the importance of ‘‘stability of 
supply arrangements which all agree is essential to the health of the natural 
gas industry,’’ United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 
U.S. 332, 344 (1956). 


321It is not without significance, we submit, that both of the cases cited 
by the Commission (R. 13445, fn. 9) as demonstrating the need for close 
supervision of transactions between affiliates involved unregulated sales. See 
Dayton Power § Light Co. v. Public Utilities Commission of Ohio, 292 U.S. 
290, 307 (1934), and Mississippi River Fuel Co, v. Federal Power Commission, 
102 U.S. App. D.C. 238, 252 F. 2d 619 (1957), cert. denied, 355 U.S. 904. 


unjust and unreasonable,* there is no indication in the 
Commission’s decision, much less a finding, as to how or 
why the contract-demand form of rate is a less effective 
means of control than the cost-formula rate. 


The Commission’s regulations clearly indicate, as has 
been noted, that the fixed rate form is the best and most 
effective means of regulating pipeline sales and_ that 
a fluctuating cost-formula rate will be permitted as an 
exception to the rule only upon a showing of good cause. 
We have never been told and frankly cannot conceive why 
a form of rate that is regarded as the most effective means 
of supervising sales by pipelines to non-affiliated cus- 
tomers should be assumed to be an ineffective means of seru- 
tinizing sales to affiliated customers. If there are any facts 
supporting that assumption, they should be presented on 
the record and subjected to the test of cross-examination 
and rebuttal.** Such facts should then be summarized 
by the Commission in the form of findings which can he 
subjected to judicial review by this Court, as contemplated 
by Congress. 


The fact that fixed and definite rates actually provide 
a more effective means of supervision and control is em- 
phasized by consideration of the origin and history of 
regulation of the rates of carriers and publie utilities in 
this country.” One of the principal reasons for requiring 


33Tn Central Kentucky Natural Gas Co. et al. 15 F.P.C. 700 (1956), the 
Commission expressly rejected 2 contention that a contract-demand form of rate 
should not be approved for a pipeline selling gas to its affiliates beeause of 
‘*possibilities’’ of abuse, pointing out that ‘*Even if the possibilities beeame 
realities they could be quickly corrected by regulatory action’? (15 F.P.C, 
at 721), 

34°¢The right to a hearing embraces not only the right to present evidence 
but also a reasonable opportunity to know the claims of the opposing party and 
to mect them’? Morgan vy. United States, 304 U.S. 1, 18 (1988). 


35 The Supreme Court has emphasized the fact that the Natural Gas Act 
contemplated regulation ‘along recognized and more or less standardized 
lines’? and that there was ““nothing novel in its provisions’? Federal Power 
Commission v. Hope Natural Gas Co,, 320 U.S. 591, 616 (1944), 
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the filing and publication of railroad rates commencing 
with the Interstate Commerce Act of 1887 was to pre- 
vent the practice of discrimination, rebates and spccial 
agreements between carriers and favored shippers. The 
solution adopted by Congress was to require that the rail- 
roads file and publish definite, specific rates covering all 
service performed (U.S.C. Title 49, §6(1)) and to pro- 
vide that they must charge the filed rate and no other (id., 
§$6(7)). The purpose of these enactments was stated by 
the Supreme Court in Kansas City S. Ry. Co. v. C. H. 
Albers Commission Co., 223 U.S. 573, 597 (1912), as 
follows: 


«e* * * The chief purpose of the Act was to secure 
uniformity of treatment to all, to suppress unjust 
discriminations and undue preferences and to pre- 
vent special and secret agreements in respect of 
rates for interstate transportation, and to that 
end to require that such rates be established in a 
manner caleulated to give them publicity, to make 
them inflexible while in force, and to cause them 


to be unalterable save in the mode prescribed. 
~~“ * 9936 


The provisions of the Interstate Commerce Act re- 
ferred to above were, as we have noted, the statutory ante- 
cedents of Sections 4 and 5 of the Natural Gas Act. Under 
that Act, too, the conventional, well-nigh universal prac- 
tice has been to require the filing of rates ‘‘inflexible while 
in foree’”’ and ‘‘unalterable save in the mode prescribed.’’ 
It has never been suggested that this kind of rate regula- 
tion fails to provide adequate protection against possibil- 
ities of abuse between the pipeline and its customers, 
whether affiliated or not. 


36 A ecarrier’s special tariff for refrigeration providing for an icing charge 
of the ‘‘actual cost’’ was ‘‘void for uncertainty’’ since ‘cost is necessarily 
variant and is undeterminable with exactness until after the event, while the 
Act contemplates that the shipper shall be informed of a fixed and definite rate 
in advance of his shipment.’’ Cudahy Packing Co. v. Grand Trunk Western 
Ry. Co, (CCA. Ill. 1914), 215 Fed. 93, 94-95, cert. denied, 234 U.S. 764. 
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The Commission’s decision in this case certainly does 
not indicate wherein the conventional fixed rate concept 
has failed in its purpose or would permit improper 
transactions between affiliates. The absence of any find- 
ings on these points, quite apart from all other con- 
siderations that have been adverted to, makes it impossible 
for a reviewing court to determine whether the Commis- 
sion complied with the requirements of Section 5(a) of 
the Act in setting aside American Louisiana’s filed form 
of rate.%7 


(B) The Commission’s References to the “Desideratum” 
of Utility Rate Regulation Do Not Justify Its Order 
At two places in its brief discussion of American Louisi- 
ana’s form of rate, the Commission referred to the ‘de- 
sideratum’”’ or ‘‘objective’’ of utility rate regulation as 
“the allowance of all proper costs and return but no more”’ 
and concluded that the cost-formula rate is best calculated 
to achieve that objective (R. 13446). 


It should first be noted that this objective, and the utiliza- 
tion of a cost-formula rate to achieve it, have nothing to 
do with the need to supervise transactions between affili- 
ates and, if valid, would be applicable to every pipeline 
in the industry. Yet there is no suggestion in the opinion 
why American Louisiana should be singled out as the 
one company upon which the cost-formula rate should be 
imposed in order to achieve this ‘‘desideratum.’’ 


Furthermore, the basic objective of rate regulation 
under the Act is not, we submit, to limit the regulated 
company to an allowance of its costs and return but 
no more. This is not only a highly mechanical approach 
but a complete inversion of the rate making process. The 
purpose of regulation is to assure adequate service to con- 


37**The duty of review imposed upon the courts requires that the facts be 
found and the reasons stated. Otherwise, the courts cannot determine whether 
a given action is or is not arbitrary’? Mississippi River Fuel Corp. v. Federal 
Power Commission, 82 U.S. App. D.C. 208, 214; 163 F. 2d 433, 439 (1947). 
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sumers at just and reasonable rates. Limitation of the 
earnings of utilities is not an end in itself; it is a means 
by which consumers are protected against being charged 
unreasonably high rates. By adopting a formula which 
automotically readjusts charges each month, rather than 
fixing definite rates for the future, the Commission has 
completely lost sight of this basic purpose. 


The Commission’s misconception appears to be based 
upon two inherent assumptions, neither of which is dis- 
cussed and both of which are completely erroneous. The 
first is that a pipeline company should be assured that it 
will never earn less than a precise rate of return, as would 
be the case under fixed rates if its expenses increased 
or its sales volumes decreased below those assumed in 
fixing such rates. The fact is, however, that it is not the 
function of a regulatory agency to guarantee the com- 
pany’s rate of return. The Supreme Court has repeatedly 
emphasized that regulation ‘‘does not insure that the busi- 
ness shall produce net revenues’’* and ‘‘the hazard of not 


making a profit remains on the company.’ There is thus 
no justification for the requirement that customers of a 
pipeline company involuntarily underwrite its operations 
on a ‘‘cost plus’? basis. 


The second assumption inherent in the Commission’s ap- 
proach is that a pipeline company should be denied any 
opportunity to earn more than some fixed rate of return, 
as might be possible under specific rates if the company 
were able by operating more efficiently to reduce its unit 
cost of service. But it is clear that the Natural Gas Act, 
like other utility regulatory statutes, provides the 
opportunity as well as the financial incentive for a 


38 Federal Power Commission vy. Naturol Gas Pipeline Co., 315 U.S. 
590 (1942) ; Federal Power Commission v. Hope Natural Gas Co., 320 U.S. 
603 (1944). 


39 Federal Power Commission v. Tennessee Gas Transmission Co., 371 
145, 152 (1962). 
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pipeline company to improve its earnings by increasing 
its sales efforts, investing in new facilities designed to 
lower its costs of operation and searching for other means 
of achieving operating economies. The ultimate bene- 
ficiaries of these efforts are the consumers whose rates 
are lowered as a result of the economy and efficiency of 
the pipeline’s operations.*° 


The fact that it is short-sighted to prescribe rates on 
a basis which, while theoretically effective in limiting the 
regulated company to its costs, eliminates any incentive 
for management to improve its earnings has often been 
emphasized by students of public utility rate making."! 
It is ironic that one of the vigorous spokesmen on this 
point has been the Chairman of M.G.&E., the lone pro- 
ponent of a cost-formula rate for American Louisiana. In 
a recent article he wrote: 


“‘In circumstances where there is no reward (via a 
‘plus’ in rate of return) for unusual management ef- 
fort or unusual cost consciousness or efficiency, what 
stimulus is there to management for endeavor, cost 
consciousness or efficiency? The removal of the stim- 
ulus of a ‘plus’ rate of return for superior manage- 
ment achievement will guarantee that there will be no 
such superior achievement. It is a basic fact of human 
motivation that unusual effort will be put forth only 
for the prospect of unusual reward. It is no denigra- 
tion of utility managements to note that they, too, are 
human!’? # 


40The Secretary of Defense has stated that cost-plus contracts ‘fare the 
worst possible form of contract’? and the climination of such contracts is a 
mijor part of the cost reduction program of the Department of Defense. 
In this connection, we have included in the Appendix to this brief some per- 
tinent excerpts from the Department’s July 8, 1963 report to the President and 
the transcript of the Sceretary of Defense’s July 11, 1963 News Conference. 


41See ¢g., Bonbright, Principles of Public Utility Rates, (1961), pp. 37- 
38, 53. 


42 Rosenthal, Management and Regulatory Responsibility to Investors, 72 
Pub. Util. Fort, 15, 20 (1963). 
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American Louisiana’s insistence that its rates consist 
of specific demand and commodity charges in accordance 
with the Commission’s Regulations and its standard method 
of rate making,** is not for the purpose of earning un- 
reasonable or excessive returns. Instead, American 
Louisiana is seeking the same opportunity afforded other 
pipelines to improve its earnings within the zone of rea- 
sonableness. This is not only permitted but is clearly 
contemplated by the Natural Gas Act. The Supreme 
Court has pointed out that: 


sc* * * Statutory reasonableness is an abstract qual- 
ity represented by an area rather than a pinpoint. It 
allows a substantial spread between what is unrea- 
sonable because too low and what is unreasonable 
because too high. To reduce the abstract concept of 
reasonableness to concrete expression in dollars and 
cents is the function of the Commission. * * *’’* 


Nor does the Act require the Commission ‘‘always to set 
rates at the very brink of confiscation.’’ * 


Thus, contrary to the Commission’s erroneous assump- 
tion, the ‘‘desideratum”’ or ‘‘objective’’ of rate regulation 
under the act is neither (1) to assure a pipeline company 
under a ‘‘cost-plus’’ form of rate that it will never earn 
less than some precise rate of return; nor (2) to deny a 
pipeline company any opportunity or incentive to improve 
its earnings. Instead, the purpose of regulation under 
the Act is to provide adequate service at reasonable rates 
to the consuming public. The Commission has not found 


43 See Colorado Interstate Gas Co. v. Federal Power Commission, 324 U.S. 
581, 587 (1945); Mississippi River Fuel Corp. v. Federal Power Commission, 
82 U.S. App. D.C. 208, 212-3, 163 F. 2d 433, 437-8 (1947); City of Detroit, 
Michigan v. Federal Power Commission, 97 U.S. App. D.C. 260, 267, 230 F. 
2d 810, 818 (1956), cert. denied, 352 U.S, 829. 


44 Montana-Dakota Utilities Co. v. Northwestern Public Service Co., 341 
U.S. 246, 251 (1951). 


45 City of Detroit, Michigan v. Federal Power Commission, 97 U.S. App. 
D.C. 260, 265, 230 F. 2d 810, 815 (1956), cert. denied, 352 U.S, 829. 


and, we submit, cannot find that it is unjust or unreason- 
able for a pipeline company to employ definite and fixed 
charges which are in strict accordance with the Commis- 
sion’s Regulations and the principles of rate making the 
Commission has established, with judicial approval, during 
the 25 years it has been administering the National Gas 
Act. 


(C) The Commission Improperly Ignored the Adverse 

Effects of the Cost-Formula Rate on American 

Louisiana’s Customers 

In its unsupported and unexplained conclusion that 

a cost-formula rate would achieve what it erroneously as- 
sumed to be the ‘‘desideratum’’ or ‘‘objective’’ of rate 
regulation under the Natural Gas Act, the Commission ig- 
nored the substantial adverse effects of a cost-formula rate 
upon the pipeline’s customers, which the Act was de- 
signed to protect.* 


Under the cost-formula rate, the price of gas which 
American Louisiana delivers and sells to Michigan Wis- 
consin and Michigan Consolidated is subject to wide fluc- 
tuations from month to month, and neither can count upon 
a fixed or definite cost of gas from American Louisiana 
for any period of time. For example, if American Louisi- 
ana’s sales to either Michigan Consolidated or Michigan 
Wisconsin were reduced as a result of such factors as a 
warmer than normal winter or a decline in business ac- 
tivity, the cost of American Louisiana’s gas would be auto- 
matically increased. A cost-formula rate thus destroys 
the ‘‘stability of natural-gas prices’’ contemplated by the 
Act.*7 Moreover, neither Michigan Wisconsin nor Michi- 
gan Consolidated would be able, as a practical matter, to 


46 Federal Power Commission v. Hope Natural Gas Co., 320 U.S. 591, 610 
(1944). 


47 Sunray Mid-Continent Oil Co. v. Federal Power Commission, 364 U. S. 137, 
156 (1960). 
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obtain any inerease in their fixed rates on the basis of such 
temporary conditions. 


Furthermore, under the conventional contract-demand 
form of rate, the cost of American Louisiana’s gas to 
Michigan Consolidated can be accurately determined by 
the Michigan Commission in setting Michigan Consoli- 
dated’s rates. On the other hand, under a cost-formula 
rate an estimate of the cost of the gas for the future, 
which is a major factor in considering the retail rates of 
Michigan Consolidated, would require an analysis and de- 
termination with respect to the interstate pipeline opera- 
tions of American Louisiana, as to which the Michigan 
Commission has no experience, authority or responsi- 
bility.*s 


In the light of the foregoing, the Federal Power Com- 
mission‘s action here under review is particularly anom- 
alous. Following issuance of the Commission’s Opinion 
No. 387 and order of May 16, 1963 in this proceeding, 
M.G.&E. applied for rehearing on the ground that Michi- 
gan Wisconsin should be required to reduce its rates to 
reflect any reductions in the cost of gas to it under Ameri- 
can Louisiana’s cost-formula rate (R. 13548-50). In its 
order denying rehearing, the Commission noted that, if 
Michigan Wisconsin were forced to reflect possible reduc- 
tions in its cost of gas from American Louisiana, provision 
would also have to be made for possible increases as well— 
thus putting Michigan Wisconsin ‘‘on a modified form 
of cost-of-service rate’? (R. 13565). The Commission re- 
jected M.G.&E.*s contention since it “would not be justi- 
fied in principle * * * nor would it be warranted as a 
practical matter’? since ‘‘the consequent uncertainty in 


48 In recognition of the regulatory pattern embodied in the Natural Gas Act, 
the State of Michigan enacted a statute in 1952 which contemplates a definite 
‘‘eity gate’’ rate and preseribes a procedure under which the Michigan dis- 
tributing companies and the consuming public are fully protected with respect 
to inereases in the rates of interstate pipeline companies, Michigan Statutes 
Annotated § 22.13(6b), 
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Michigan Wisconsin’s rates to its numerous customers 
would be incompatible with the intended, definite character 
of the demand-commodity and other rates its tariff pres- 
ently prescribes’? (R. 13565). 


This is a most significant statement. For it specifi- 
eally recognizes as a compelling reason for denying a modi- 
fied cost-formula rate for Michigan Wisconsin the result- 
ing ‘‘uncertainty’’ for its customers, whereas the same 
consideration was dismissed as to American Louisiana’s. 
customers in the Commission’s original order with the one- 
sentence statement: ‘‘Fluctuations from a cost-of-service 
rate are no insuperable disadvantage’? (R. 13446). 


We respectfully suggest, particularly in light of the 
Commission’s statements on rehearing, that Opinion No. 
387 does not contain findings evidencing any real consid- 
eration of the question of the effect of a cost-formula rate 
upon American Louisiana’s customers. Moreover, the 
question clearly is not whether the cost-formula rate would 
create an ‘‘insuperable disadvantage’’ for customer com- 


panies. The question under Section 5(a) of the Act is 
whether the conventional contract-demand form of rate, 
which does not have these disadvantages, is unjust or 
unreasonable, Certainly from the point of view of cus- 
tomer companies it is the cost-formula rate, not the fixed 
rate, that is unreasonable. 
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CONCLUSION 


For the reasons stated, Paragraph (B) of the Commis- 
sion’s order of May 16, 1963 accompanying its Opinion 
No. 387, here under review, should be set aside. 


Respectfully submitted, 
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APPENDIX 


The pertinent provisions of the Natural Gas Act of 
June 21, 1938, ¢. 556, 52 Stat. 821, U.S.C. Title 15, § 717, 
et seq., are as follows: 


Necessity for Regulation of Natural-Gas Companies 


Sec. 1. (b) The provisions of this act shall apply to the 
transportation of natural gas in interstate commerce, to the 
sale in interstate commerce of natural gas for resale for 
ultimate public consumption for domestic, commercial, 
industrial, or any other use, and to natural-gas companies 
engaged in such transportation or sale, but shall not apply 
to any other transportation or sale of natural gas or to 
the local distribution of natural gas or to the facilities used 
for such distribution or to the production or gathering of 
natural gas. 


* “ * * * * 


Rates and Charges; Schedules; Suspension 
of New Rates 


Sec. 4. (a) All rates and charges made, demanded, or 
received by any natural-gas company for or in connection 
with the transportation or sale of natural gas subject to 
the jurisdiction of the Commission, and all rules and regu- 
lations affecting or pertaining to such rates or charges, 
shall be just and reasonable, and any such rate or charge 
that is not just and reasonable is hereby declared to be 
unlawful. 


(b) No natural-gas company shall, with respect to any 
transportation or sale of natural gas subject to the juris- 
diction of the Commisison, (1) make or grant any undue 
preference or advantage to any person or subject any 
person to any undue prejudice or disadvantage, or (2) 
maintain any unreasonable difference in rates, charges, 
service, facilities, or in any other respect, either as between 
localities or as between classes of service. 
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(c) Under such rules and regulations as the Commis- 
sion may prescribe, every natural-gas company shall file 
with the Commission, within such time (not less than sixty 
days from the date this act takes effect) and in such form 
as the Commission may designate, and shall keep open in 
convenient form and place for public inspection, schedules 
showing all rates and charges for any transportation or 
sale subject to the jurisdiction of the Commission, and the 
classifications, practices, and regulations affecting such 
rates and charges, together with all contracts which in any 
manner affect or relate to such rates, charges, classifica- 
tions, and services. 


(d) Unless the Commission otherwise orders, no change 
shall be made by any natural-gas company in any such 
rate, charge, classification, or service, or in any rule, 
regulations, or contract relating thereto, except after 
thirty days’ notice to the Commission and to the public. 
Such notice shall be given by filing with the Commission 
and keeping open for public inspection new schedules 
stating plainly the change or changes to be made in the 
schedule or schedules then in force and the time when the 
change or changes will go into effect. The Commission, 
for good cause shown, may allow changes to take effect 
without requiring the thirty days’ notice herein provided 
for by an order specifying the changes so to be made and 
the time when they shall take effect and the manner in 
which they shall be filed and published. 


(e) Whenever any such new schedule is filed the Com- 
mission shall have authority, either upon complaint of any 
State, municipality, State commission, or gas distributing 
company or upon its own initiative without complaint, at 
once, and if it so orders, without answer or formal plead- 
ing by the natural-gas company, but upon reasonable 
notice, to enter upon a hearing concerning the lawfulness 
of such rate, charge, classification, or service; and, pending 
such hearing and the decision thereon, the Commission, 
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upon filing with such schedules and delivering to the 
natural-gas company affected thereby a statement in 
writing of its reasons for such suspension, may suspend 
the operation of such schedule and defer the use of such 
rate, charge, classification, or service, but not for a longer 
period than five months beyond the time when it would 
otherwise go into effect; and after full hearings, either 
completed before or after the rate, charge, classification, 
or service goes into effect, the Commission may make such 
orders with reference thereto as would be proper in a 
proceding initiated after it had become effective. If the 
proceeding has not been concluded and an order made at 
the expiration of the suspension period, on motion of the 
natural-gas company making the filing, the proposed 
change of rate, charge, classification, or service shall go 
into effect. Where increased rates or charges are thus 
made effective, the Commission may, by order, require 
the natural-gas company to furnish a bond, to be approved 
by the Commission, to refund any amounts ordered by the 
Commission, to keep accurate accounts in detail of all 
amounts received by reason of such increase, specifying 
by whom and in whose behalf such amounts were paid, 
and, upon completion of the hearing and decision, to order 
such natural-gas company to refund, with interest, the 
portion of such increased rates or charges by its decision 
found not justified. At any hearing involving a rate or 
charge sought to be increased, the burden of proof to 
show that the increased rate or charge is just and reason- 
able shall be upon the natural-gas company, and the Com- 
mission shall give to the hearing and decision of such 
questions preference over other questions pending before 
it and decide the same as speedily as possible. 
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Fiaing Rate and Changes; Determination of 
Cost of Production or Transportation 


Sec. 5. (a2) Whenever the Commission, after a hearing 
had upon its own motion or upon complaint of any State, 
municipality, State commission, or gas distributing com- 
pany, shall find that any rate, charge, or classification 
demanded, observed, charged, or collected by any natural- 
gas company in connection with any transportation or sale 
of natural gas, subject to the jurisdiction of the Commis- 
sion, or that any rule, regulation, practice, or contract 
affecting such rate, charge, or classification is unjust, un- 
reasonable, unduly discriminatory, or preferential, the 
Commission shall determine the just and reasonable rate, 
charge, classification, rule, regulation, practice, or con- 
tract to be thereafter observed and in force, and shall fix 
the same by order: Provided, however, That the Commis- 
sion shall have no power to order any increase in any rate 
contained in the currently effective schedule of such 
natural-gas company on file with the Commission, unless 
such increase is in accordance with a new schedule filed by 
such natural-gas company; but the Commission, may order 
a decrease where existing rates are unjust, unduly dis- 
criminatory, preferential, otherwise unlawful, or are not 
the lowest reasonable rates. 


The pertinent provisions of the Federal Power Commis- 
sion’s Regulations Under the Natural Gas Act, 18 C.F.R. 
Chap. I, Part 154, are as follows: 


Sec. 154.838 Composition of rate schedule. 


The sheets of a rate schedule shall contain a statement 
of a rate or charge and all terms and conditions governing 
its application, arranged as follows: 


(d) Statement of rate. (1) Except as permitted in 
$§ 154.52 and 154.82, all rates shall be clearly stated in 
cents or in dollars and cents per unit. Only the rates and 
charges to be used in current billing shall be included in 
the rate schedules. 
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(2) A rate having more than one part shall have cach 
part set out separately under appropriate headings such 
as: Demand Charge, Commodity Charge, ete. The mini- 
mum bill and other provisions affecting charges shall not 
be included in this paragraph, but shall be included in 
subsequent paragraphs. 


(3) No rule, regulation, exception or condition such as 
tax, commodity price index, wholesale price index, pur- 
chased gas cost adjustment clauses or other similar price 
adjustments or periodic changes shall be included in the 
rate schedule or any other part of the tariff which in any 
way purports to effect the modification or change of any 
rate or charge specified in the rate schedule, or the sub- 
stitution therefor of any other rate or charge: Provided, 
however, a natural-gas company may state in the service 
agreement or in rate schedules filed pursuant to § 154.52 
that it is or will be its privilege, under certain specified 
conditions, to propose to the Commission a modification, 
change or substitution of the then effective rate or charge: 
Provided further, That no such clause may effectuate a 
change in an effective rate or charge except in the manner 
provided in section 4 of the Natural Gas Act, as amended, 
and the regulations in this part. 


* * * * * « 


Sec. 154.52 Exception to form and composition of tariff. 


(a) Upon application and for good cause shown, the 
Commission may permit special rate schedules to be filed 
in the form of an agreement in the case of special operating 
arrangements such as for exchange or transportation of 
natural gas; or for the sale of gas at charges computed on 
a cost-formula basis, which charges need not be stated in 
cents or in dollars and cents per unit. Such rate schedules 
shall conform to the form, type and size specified in 
§ 154.32 and shall contain on each sheet the marginal nota- 
tion specified in $154.33. In addition each such rate 
schedule shall contain a title page which shall show its 
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designation, the parties to the agreement, the date of 
agreement and a brief generalized description of services 
to be rendered. Such rate schedules shall not contain any 
supplements. Any modifications shall be by revised or 
insert sheets. 


Excerpts From July 8, 1963 Report of the Department of De- 
fense to the President on Cost Reduction Program (Depart- 
ment of Defense Release No. 977-63) 


b. Shifting from Cost Plus to Fixed Price 
and Incentive Contracts 


The increasingly complex weapon systems resulting 
from the technological revolution of the 1950’s led to a 
great expansion in the use of the cost-plus-fixed-fee 
(CPFF) contract. However, both Department and industry 
officials agree that CPFF contracts not only fail to provide 
incentives for economy, but actually deaden management 
efficiency by removing the need for either the Department 


or the contractor to estimate costs accurately, and to plan 
and control programs tightly. 


Accordingly, last year we established specific goals for 
a reduction in the use of CPFF contracts by each Military 
Department in each of the three fiscal years 1963-1965. The 
goal for FY 1963 was to reduce such contracts to 25.8% of 
total contract awards (compared with 38% in the first nine 
months of FY 1961) with an ultimate goal of not more 
than 12.3% by FY 1965. This is a very ambitious goal but 
we are exerting every effort to meet it. (p. 6) 


- * id * * * 


As a result of these efforts, the value of annual awards 
under CPFF contracts has declined by $3.2 billion on a 
basis comparable to FY 1961. Our best estimate is that 
for each dollar shifted to firm fixed-price and incentive 
contracts, we should be able to reduce final costs by at 
least 10%—a total saving of $320 million. (p. 7) 
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Excerpts From Transcript of July 11, 1963 News Conference 
of the Secretary of Defense 


Secretary McNamara: Ladies and gentlemen, I have 
just completed a report to the President on the subject of 
the Defense Department’s cost reduction program. * * * 
(p. 1) 


* * * * * ™ 


Now in the next section of buying at the lowest possible 
price I want to refer to the cost-plus contracts. These are 
contracts under which we agreed to reimburse the con- 
tractor for whatever costs he incurs and in addition to that 
we pay him a fee, either a percentage of the cost or a fixed 
fee depending on the nature of the contract. 


As you can well imagine, I imagine this places no 
pressure on the contractor to reduce his costs because if he 
reduces them, in certain cases, his fee actually goes down. 
In other cases the fee remains constant but we pay for a 
lesser amount. If he increases the cost, in some cases his 
fee goes up, where the fee is a percentage of the cost. In 
any event, we reimburse him for the added cost. So there 
is no incentive to the contractor to reduce cost; nor is 
there any real incentive or pressure on us to so define our 
requirements, so define what we are trying to procure, that 
the contractor can most efficiently produce it. They are 
the worst possible form of contract. This has been 
recognized for years and years. I have operated under 
them from the other end and I can speak with some ex- 
perience on what happens from that end of the equation, 
and I know exactly what is happening here. 


* * ” * * * 


On every dollar we shift from a cost-plus contract to 
either a fixed price or price incentive contract, we believe 
we save ten cents. I think probably that is an under- 
estimate of the saving. In any case, we have shifted a 
substantial volume of contracts, over $3 billion worth 
already, bringing it from 38 percent down to around 21 
percent, and on that $3 billion worth of contracts shifted, 
we have saved $324 million. (p. 6) 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In the opinion of the respondent Federal Power Commission 
the questions presented are: 

1. Was the question of the lawfulness of American Louisi- 
ana’s use of a “specific”, dollars-and-cents rate, instead of a cost- 
of-service-formula rate, for sales to the two affiliated customers 
who purchase 95% of its gas duly presented for Commission 
decision? 

2. Was the Commission’s order requiring use of a cost-of- 


service-formula rate supported by the necessary findings based 
upon an adequate record? 


(X) 
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IN THE 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18108 


AMERICAN Louisiana Pire Lins Company, Micrican Wis- 
CONSIN Pree Line Company, Micuican ConsoLipaATED Gas 
CoMPANY, PETITIONERS 

Vv. 


FeperaL Power CoMMISSION, RESPONDENT 


ON PETITION TO REVIEW AN ORDER OF THE FEDERAL POWER 
COMMISSION 


BRIEF FOR RESPONDENT FEDERAL POWER COMMISSION 


COUNTERSTATEMENT OF THE CASE 


The petitioners, American Louisiana Pipe Line Company, 
Michigan Wisconsin Pipe Line Company, and Michigan Con- 
solidated Gas Company, wholly owned subsidiaries of Ameri- 
can Natural Gas Company, have petitioned this Court to re- 
view paragraph (B) of the Commission’s Opinion No. 387 and 
accompanying order, 29 FPC 932, issued May 16, 1963 (R. 
13439-13474). That paragraph denied American Louisiana 
permission to change from a cost-of-service-formula rate to a 
dollars-and-cents rate for gas sold to the other two petitioners. 

Background.—By order issued October 1, 1953 (13 FPC 380), 
American Louisiana was granted a certificate of public conven- 
ience and necessity to construct and operate a pipeline trans- 
mission system approximately 1,200 miles in length, extending 
from southern Louisiana to Detroit, Michigan. Thereafter on 

(1) 
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May 7, 1956 (15 FPC 23), it was authorized to transport and 
sell Michigan Consolidated Gas Company and Michigan Wis- 
consin Pipe Line Company a maximum of 135,000 and 85,000 
Mef per day, respectively. That authorization was condi- 
tioned, inter alia, upon its filing a tariff satisfactory to the Com- 
mission, and reserving to the Commission “the right to reject 
any such proposed tariff and service agreements and to pre- 
scribe appropriate tariff and service agreements to be appli- 
cable to the services to be furnished by American Louisiana” 
(15 FPC at 43). 

On June 11, 1956, American Louisiana tendered for filing its 
proposed FPC Gas Tariff, Original Volume No. 1 and its ex- 
ecuted service agreements covering its sales to its two affiliates. 
Under this filing it proposed to bill its two affiliated customers 
under a contract demand two-part rate schedule, estimating 
that each of those customers would take its contracted entitle- 
ments at 100 percent load factor (16 FPC 779). 

The Commission rejected the filing as not constituting “a 
satisfactory tariff for the initial years. of service by American 
Louisiana” (id. at 781), and prescribed a cost-of-service-for- 
mularate. The Commission felt that American Louisiana’s cost 
of service, from which a contract demand rate would have to 
be estimated, was not sufficiently definitive at the time, and 
that the proposed rate appeared to be excessive. The Com- 
mission further indicated that since American Louisiana’s prin- 
cipal sales were to its two affiliates, a cost-of-service-formula 
rate was proper “for the initial few years of service to protect 
American Louisiana (and its parent) if costs increase before 
increased rates can be made effective and to protect the public 
against excessive rates during the period required to properly 
determine costs of service and to effect rate reductions” (ibid.). 


*The disposition of the remaining authorized volume of $0,000 Mef per 
day was reserved by the Commission and temporarily divided, 15,000 Mcf 
to Michigan Wisconsin and 65,000 Mcf to Michigan Consolidated (15 FPC 
at 43). 

American Louisiana is currently authorized to transport and sell 290,000 
Mcf per day to Michigan Consolidated and 99,000 Mcf per day to Michigan 
Wisconsin (Pet. Br. 2). See 20 FPC 475, 477; 22 FPC 1166, 1170. Sales to 
these two affiliates comprise over 95% of American Louisiana’s total sales 
(R. 13446). 
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It noted that the Commission had previously prescribed cost- 
of-service-formula rates where a pipeline’s principal sales were 
made to affiliates (16 FPC at 780). 

American Louisiana petitioned for rehearing which the Com- 
mission denied on September 12, 1956 (16 FPC 944). The 
company claimed that it was being denied the opportunity to 
earn in excess of the fixed 6 percent rate of return which the 
Commission concluded was fair and reasonable. The Com- 
mission again reiterated the two factors which it considered 
controlling for keeping American Louisiana on a cost of service 
tariff (16 FPC at 946): 


* * * Tn view of the affiliation of American Louisiana 
with Michigan Wisconsin and Michigan Consolidated, 
and the other factors referred to, that is, the unreliability 
of American Louisiana’s estimates of its cost of service 
we are not convinced that there is a valid basis for dis- 
tinguishment [from other cases where the Commission 
has imposed cost of service formula rates where sales are 
made primarily to affiliates]. 


Six months later, on March 18, 1957, American Louisiana 
tendered for filing Revised Sheets Nos. 5 and 6 to its FPC Gas 
Tariff Original Volume No. 1 which again proposed a conven- 
tional contract demand type of rate. The Commission sus- 
pended the proposed rate and ordered a hearing. The change 
from the cost-of-service-formula rate was opposed by some in- 
tervenors and by the Commission’s staff. The examiner would 
have permitted the change but the Commission reversed the 
examiner stating that it would consider the request again after 
American Louisiana had at least two years of operating ex- 
perience (18 FPC 795). 

The proceedings before the Commission.—As soon as the two 
years had expired, on April 6, 1959, American Louisiana again 
applied for permission to change to a conventional contract de- 
mand form of rate by filing the tariff which is the subject of this 
proceeding (R. 11847-78). The Commission suspended the 
filing and set it for hearing as to its lawfulness (R. 
11984). On August 31, 1961, this proceeding was consolidated 
with certain rate filings of Michigan Wisconsin which are not 
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part of this review proceeding (R. 12587). During the course 
of the consolidated proceeding and prior to hearing, a proposed 
stipulation was agreed to by most of the parties, including the 
Commission staff, which, so far as pertinent here, stipulated 
American Louisiana’s cost of service which would be the basis 
for the conventional contract demand rate if the Commission 
approved the latter. The stipulation eliminated controversy 
over the cost of service but failed to obtain agreement to the 
settlement upon the part of some parties, including Michigan 
Gas & Electric, and the Commission expressly left open the 
question of the design of rates (R. 12746-51). As was subse- 
quently made clear (R. 394), the staff took no position on 
whether American Louisiana should be permitted to change to 
a conventional contract demand rate. In its brief to the ex- 
aminer Michigan Gas and Electric, an intervenor, which pur- 
chases gas from Michigan Wisconsin, opposed American 
Louisiana’s proposed change. American Louisiana replied to 
this opposition. On September 27, 1962, the examiner issued 
an initial decision which looked toward the granting of the 
application to change to a conventional contract demand form 
of rate (R. 13187-13238, 29 FPC 955), Michigan Gas and Elec- 
tric excepted to this part of the examiner’s decision (R. 13346- 
13378), and the Commission, in its Opinion No. 387 and order, 
issued May 16, 1963, here under review, reversed the examiner, 
disallowed the proposed change, and prescribed an up-dated 
version of the cost-of-service-formula rate previously in force 
(R. 13439, 13445-13447. 29 FPC 932, 935-936). 

Applications for rehearing by various parties were timely 
filed (R. 13477, 13495, 13505, 13548), and denied on July 12, 
1963, by an order which made a minor modification in the 
May 16, 1963, order (R. 13564). Petition for review was timely 
filed in this Court pursuant to Section 19(b) of the Natural 
Gas Act (Act of June 21, 1988, 52 Stat. 821, 831, as amended, 
15US.C. § 717r(b)). 


STATUTES AND REGULATIONS 


Pertinent provisions of the Natural Gas Act (Act of June 
21, 1938, 52 Stat. 821-833, as amended, 15 U.S.C. § 717-717w), 
the Commission’s Regulations under the Natural Gas Act (18 
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CFR Chap. I) and Rules of Practice and Procedure (ibid.) 
will be found in pamphlet copies thereof which are being lodged 
with the Clerk for the Court’s convenience. 


SUMMARY OF ARGUMENT 


Petitioners’ professed inability to understand why the Com- 
mission followed its familiar practice, in cases like the present, 
of preseribing a cost-of-service-formula rate, is scarcely con- 
sistent with their unerring recognition of advantage to them 
from a dollars-and-cents rate for intra-system sales. They ad- 
mit one element of advantage (Br. p. 35-37), z.e., that the spe- 
cific rate would enable them by economies to reduce their cost 
of service below that on which the dollars-and-cents rate was 
computed, so that their charges at that rate would return more 
than their actual cost of service.” 

They go on to defend this advantage, arguing that it is neces- 
sary to provide an incentive for a regulated utility to keep costs 
down. But they do not mention that where the purchasers are 
100% affiliates and are themselves re-selling under “specific” 
rates, their rates provide that incentive for the entire system, 
eliminating the need of a “specific” intra-system rate for that 
purpose. 

Another and even greater element of advantage of the spe- 
cific dollars-and-cents rate to the American Natural system, 
which petitioners do not mention, plainly could not be de- 
fended. It is that American Louisiana is a company with a 
declining rate base and relatively stable purchased gas costs. 
As such a stable company, its cost of service could automati- 
cally fall by approximately 2¢ per Mef by 1965, which would 
mean that under the dollars-and-cents rate American Louisiana 
would be earning 714%, instead of the stipulated 6% fair rate 
of return. The probabilities are that a rate case to reduce the 
dollars-and-cents rate, if initiated at once, could not be com- 
pleted to reflect that decline in cost of service before then, at 


*“Cost of Service” is used herein, as it is generally used in utility rate 
regulation, to include not only expenditures for labor, purchased gas, main- 
tenance, taxes, ete., but also recoupment of the investment in physical plant 
over its useful life through depreciation charges, and “cost of money.” i.c., a 
fair return on the unrecouped balance of the invested capital plus working 
capital (“rate base”). 
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the earliest, if the decrease was contested, and even then, of 
course, the reduction would be only prospective and not for the 
period that would have elapsed in which the dollars-and-cents 
rate already had been excessive. Thus the American Natural 
System would be assured that it would have the benefit of its 
excess charges while regulation vainly trails declining costs at 
its self-imposed burden of re-specifying the “specific” rate. 

Added to that “regulatory lag” would be the additional time 
required for local regulatory commissions, by subsequent rate 
procedures, to reflect those reductions in their similarly pros- 
pective reductions in the retail rates charged the ultimate con- 
sumers served with gas supplied by American Louisiana. 
Thus, due to the division of the American Natural system into 
separately incorporated parts, a fixed rate for American Lou- 
isiana would compound the regulatory lag before consumers 
could get the benefit of the declining cost of service to which 
they are entitled. 

Such were the “abuses” referred to by the Commission in the 
findings here complained of when it went on to say that “cor- 
porate form should not be permitted to defeat the objectives 
of regulation.” The possibilities of such abuses fully explain 
and substantiate the Commission’s findings that the cost-of- 
service-formula rate, in the circumstances of this case, “affords 
us an effective and feasible means of supplying the desired 
supervision” (R. 13445-13446). 

Petitioners’ objections to the sufficiency of the Commission’s 
findings that the specific rate was an “increased rate” and “un- 
lawful under the Act” depend in substance upon petitioners’ 
argument that all that is involved is a matter of Commission 
preference as to rate form, and not an “increased rate” which 
would. petitioners impliedly admit, be subject to supersedure 
by a Commission-prescribed just and reasonable rate as pro- 
vided in Sections 4(d) and 4(e). But the excess of the unit 
charges that would have to be paid under the dollars-and-cents 
rate over those payable under a cost-of-service-formula rate, 
plainly makes the dollars-and-cents rate an “increased rate” in 
the present circumstances. ; 

The Commission was not foreclosed from considering the 
question of the lawfulness of the dollars-and-cents rate by the 
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inattention of the parties or the staff to that question in the 
course of the hearing, briefing, and argument of the case. Peti- 
tioners had full opportunity in their application for rehearing 
to seck to introduce any evidence they desired on the question, 
in the light of the Commission’s action here complained of, and 
made no such request. Therefore. and because of their failure 
to apply to this Court for leave to adduce additional evidence 
under the provisions of Section 19(b) of the Act, they are barred 
from complaining of any denial of opportunity to produce evi- 
dence. The Commission’s power to prescribe a cost-formula 
rate is not precluded for want of an “application” by petitioners, 
for petitioners’ argument from the language of the regulations, 
wholly misreads the regulations, misconceives the ruling in 
Service v. Dulles, 354 U.S. 363 and ignores Sun Oil Co. v. F.P.C., 
256 F. 2d 233, 239. certiorari denied, 358 U.S. 872. 

The Commission's finding that the dollars-and-cents rate was 
“unlawful” was nct insufficient for failure to parrot additional 
words from the statute. any more than in the recent Phillips 
rate case, infra, p. 24, under the decision of this Court and the 
Supreme Court's adoption of this Court's basis of decision on 
the same question. The Commission’s findings and opinion 
here leave no obscurity as to what it decided or “the path it 
followed”—it followed the path prescribed by this Court in 
Mississippi River Fuel Corp. v. F.P.C., 102 AppDC 238. 252 
F. 2d 619, certiorari denied, 355 U.S. 904: 


ARGUMENT 


I. The question of the lawfulness of American Louisiana’s 
use of 2 dollars-and-cents rate in lieu of a cost-of-service- 
formula rate was duly presented for Commission decision 


A. Charges under the dollars-and-cents rate would exceed those under a 
cost-of-servicc-formula rate 


Petitioner American Louisiana is the seller under the rate 
herein question. Petitioners’ objections to the cost-of-service- 
formula rate prescribed by the Commission, which American 
Louisiana joins in urging before this Court, proceed on the as- 
sumption that the dollars-and-cents-per-unit rate which it had 
filed would not be an “increased rate” over the previous cost- 
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formula rate, within the meaning of Section 4(e) of the Gas Act. 
American Louisiana sticks to this assumption notwithstanding 
the fact that the reason it wants the dollars-and-cents rate is, 
admittedly, to obtain increased unit prices for its gas! 

To this anomaly is added what would be a further anomaly 
if the other two petitioners were not 100% affiliates of Ameri- 
can Louisiana. That is that although those companies, 
Michigan Wisconsin and Michigan Consolidated, as customers 
of American Louisiana would pay the increased unit prices it 
seeks, they here join American Louisiana in objecting to the 
cost-formula rate that would save them money! 

The explanation, of course, lies in the fact that these three 
corporations are 100% subsidiaries of American Natural (R. 
13446), acting in its interest and not in any separate, indi- 
vidual interest. The dominant system interest here is clear. 
It is that the two customers under this rate, who purchase 95% 
of the gas sold by American Louisiana, shall pay their affiliated 
supplier under the dollars-and-cents rate more than the just 
and reasonable rate based on the cost-of-service which they 
would pay under the formula rate, and pass their entire cost of 
purchased gas on to the non-affiliated customers they serve in 
higher rates, with the approval of helpless regulatory agencies. 
The consumers who use this gas and from whom the integrated 
system directly or indirectly obtains its revenues would have 
no other protection, no alternative, but to pay the substantially 
increased costs of gas that would be passed on to them as a re- 
sult of the Commission-approved dollars-and-cents rate for the 
intra-system sales. 

The well-advised, non-affiliated, wholesale customer of the 
system, Michigan Gas and Electric, was alert to recognize the 
inter-affiliate abuse involved, and free to protest the changed 
form of rate, for that company’s sole interest was that of a 
wholesale customer of the American Natural system. It was 
willing, obviously, to take the odium which it would incur, of 
disfavor as a “chronic objector”,® because of the threat to its 
growth prospects from the increased costs it foresaw it would 
have to bear as a result of the dollars-and-cents rate. Its ob- 


*So characterized by American Louisiana and Michigan Wisconsin in 
their application to the Commission for rehearing. R. 13509. 
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jections focused Commission attention on the patent lack of 
justification for the change. 

That the dollars-and-cents rate will produce increased unit 
revenues over those produced by a cost-of-service-formula rate 
such as American Louisiana has heretofore always been re- 
quired to use is their softly admitted purpose for proposing the 
changed rate form (Pet. Br. 34): 


The second assumption inherent in the Commission’s 
approach is that a pipeline company should be denied 
any opportunity to earn more than some fixed rate of 
return, as might be possible under specific rates if the 
company were able by operating more efficiently to re- 
duce its unit cost of service. * * * [Original emphasis. ] 


The dollars-and-cents rate therefore posed the question of its 
“lawfulness”, z.¢., whether such an excess over the previous 
cost-of-service-formula rate would be “just and reasonable and 
not unduly discriminatory or preferential.” Sections 4(a), 
4(b),4(d) and 4(e). 

But this admitted element of prospective higher profits per 
unit under the dollars-and-cents rate is only part of the increase 
which may actually be realized under such a rate by a stable 
company like American Louisiana. For one thing, American 
Louisiana’s original investment in its pipeline system is 
steadily being recouped by depreciation charges to operating 
expense at the rate of 314 percent per annum (R. 3213) of its 
total investment in depreciable plant. Hence, its net invest- 
ment, which, with working capital, constitutes the prudent in- 
vestment rate base on which it is entitled to earn the prescribed 
fair rate of return, is steadily being reduced in relation to its 
volume of sales. The resulting continuing decline in its unit 
cost-of-service means that American Louisiana’s unit rates 
should steadily decline. 

Other things remaining equal, at the end of, say, five years 
from the end of the test year used in this case, 1960 (R. 32), the 
prudent investment rate base will be approximately $24,836,- 
120* less than the $119,445,345 stipulated for the test year 
(R. 35). The required fair return on the reduced net invest- 
ment, at the stipulated 6 percent fair rate of return (R. 35) 


“$4,967,224 (test year depreciation, R. 34) x 5 years=$24,836,120. 
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will be $1,490,167 * less than the $7,166,721 stipulated for that 
year (R. 35). The reduction in return would be accompanied 
by a reducton in income taxes of $1,550.990, and thus total 
rates would be reduced by $3,041,157 This would mean that 
the dollars-and-cents rate American Louisiana proposed, which 
at the stipulated cost of service and sales for the test year aver- 
aged 37.46¢ per Mef,’ should be reduced by 2.025¢ per Mef.* or 
to 35.435¢ per Mcf* by the end of the fifth year. Thus, after 
the fifth year, American Louisiana would be earning a return of 
7.58% if it collected its proposed dollars-and-cents rate.” A 
cost-of-service-formula rate automatically effects the reduction 
as costs of service go down, but the dollars-and-cents rate would 
remain as fixed for the test year on which it was computed. To 
bring it down to the level reflecting the declining net investment 
the Commission would have to periodically initiate its own in- 
vestigation of the rate. hold a hearing at which the burden of 
proof would be upon the Commission. and go through the full 
administrative procedure before it could order the dollars-and- 
cents rate reduced. Moreover, when it had made its determi- 
nation, its order could not be retroactive to the beginning of the 
decline, but only prospective from the date it was issued. The 


Commission was therefore confronted with the question whether 
it should incur such needless and self-defeating procedures. 


* $24,836,120 (decrease in rate base, xupra, n. 4) X 6% (rate of return) 
=$1,490,167 (decrease in return). 

*It was stipulated that American Louisiana's effective federal income tax 
rate was 51% (R. 35). To produce the desired net return after federal 
income taxes, the company must earn in addition to the desired net return, 
5l49 of that amount. Thus in this case, a decrease in desired net return of 
$1.490,167 (xupra, n. 5) would result in a further decrease of 5149 of that 
figure or an additional $1,550,990. Thus the total decrease in rates would be 
$1,490,167 (decrease in return) + $1,550,990 (decrease in taxes) equaling a 
$8,041,157 decrease in total rates. 

*R. 34; $56,261,267 (stipulated cost-of-service) -- 150,178 MMcf (stipu- 
lated sales) =37.46¢. 

* $3,041,157 (decrease in rates, supra, n. 6) --150,178 MMcf (stipulated 
sales) =2,025¢. 

° 37.460¢ (stipulated rate for test year) —2.025¢ (reduction in rates after 
fifth year) =35.435¢. 

 $119,445,345 (stipulated net investment rate base for 1960, R. 35) 
—$24,836,120 (5 years depreciation, supra, note 4) =$94,609,225 (reduced 
net investment rate base after 5 years). $7,166,721 (stipulated return, 
R. 35) -+-$94,609,225 (reduced net investment rate base after 5 years) 
=7.58%. 
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Nor was the amount of the excess which would be collected 
before the Power Commission could reduce such a specific rate 
all of the advantage American Louisiana could expect that such 
a rate would produce. When the Power Commission would 
have concluded its investigation and hearing, and ordered the 
specific rate reduced, then, and only then, could it fix Michigan 
Wisconsin's rates to its wholesale customers, taking into ac- 
count the reduction in Michigan Wisconsin’s costs of purchased 
gas bought from American Louisiana, and only then could the 
Michigan and Wisconsin commissions initiate their respective 
investigations and go through similar time-consuming processes 
on the retail rates. With a cost-of- service-formula rate for the 
American Louisiana sale, however, the Power Commission can 
act more quickly on Michigan Wisconsin’s rates, and the State 
commissions can easily keep posted on the decline in the cost of 
gas to their loca! distributing companies, as American Louisi- 
ana’s net investment shrinks, because the decline is immed- 
iately reflected in the bills American Louisiana renders for its 
gas, and the State commissions can begin their own rate pro- 
ceedings without having to wait for the Power Commission to 
initiate and complete a new rate case for Amercan Louisiana 
every few months." The docket of the Power Commission 
had, in times past, been notoriously clogged and might become 
so again, if it cannot use methods such as that adopted here to 
reduce the number of proceedings it must hear. 

Thus we clearly see what one of the obvious “advantayes” 
of the dollars-and-cents-rate was (from the viewpoint of the 
American Natural system). Precisely because it is enecifir, 
rigid and ineapable of being brought into line with a declining 
cost-of-service except by the time-consuming process of a Com- 
mission rate case, the dollars-and-cents-rate is likely to be pro- 
ductive of increased revenues to American Natural through the 
“regulatory lag” incident to initiation and cormpletion of rate 

And the separate incorporation of parts of the system. 


vstem “sales”, compounds federal and state ‘ 
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At the points where the system sells to others, “specific” 
rates, periodically reduced through the rate case process, are 
of considerable value to avoid encouraging extravagance and 
waste in the system, but to delay the initiation of that neces- 
sary process and compound that unavoidable regulatory lag by 
needlessly making it await completion of a federal commission 
rate case at the intra-system wholesale level, would merely 
guarantee excessive rates to American Natural for a double reg- 
ulatory lag. The portion of the increased profits first recorded 
on Michigan Wisconsin’s and Michigan Consolidated’s books 
during the final stage of such delay would mean no less to their 
corporate parent American Natural than the same amount of 
profits first recorded on American Louisiana's corporate books. 
If the Power Commission is to look through the corporate veil. 
and “scrutinize” transactions between affiliates, it must regard 
those profits in the same light as it would if they had accrued in 
the first instance on American Louisiana's books of accounts. 

All this is because of the effect of the depreciating rate base, 
“other things remaining equal”. Petitioners may retort that 
other things may not remain the saine. They may contend 
that pipeline costs tend to rise. not decrease. and cite rises in 
pipeline rates fixed by Commission orders over a period of years 
as evidence of that tendency. Buta word of caution isin order. 
American Louisiana’s operating costs are more likely to remain 
stable than those of most pipeline companies because of two 
factors. The first is that. blessed with relatively new pipeline 
facilities. American Louisiana has the cheap expandability 
which has been noted or argued before this Court = to meet 
load growth—the fact that by adding compression and partially 


is refuted by a letter free 
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“looping” its line, additional transmission capacity can be 
achieved at less cost per Mcf per day than the initial line’s 
capacity.* 

The second is that American Louisiana’s costs of purchased 
gas per Mef are not likely to rise, its initial gas supply having 
been obtained at high prices—prices which played an initial 
and important part * in one of the major “vaults” of producer: 
prices for which the courts later repeatedly castigated the Com- 
mission as then constituted.* The evidence of American Lou- 
isiana’s purchased gas costs over the past seven years ** reveals 


“American Louisiana's present certificated capacity is about 400,000 
Mef daily. This can be increased to 550,000 by merely adding compressor 
horsepower. See American Louisiana Pipe Line Co., 21 FPC 218, 220. 

* See dissenting opinion, American Louisiana Pipe Line Company, 13 FPC 
380, 397: “We recognize that a certificute case is not 2 rate case. Neverthe 
less, we are concerned about the producers’ prices, as shown in their con- 
tracts, which are among the highest, if not the highest, known to this 
Commission * * *.” (This was, of course, prior to the CA7'CO decision, 
infra, n. 15, which required the Commission to give the concern to high pro- 
ducer prices which this dissent manifested. ) 

* Atlantic Refining Co. v. P.S.C. of New York, 360 U.S. 378; United Gas 
Improvement Co, v. F.P.C., 283 F.2d 817 (CA), certiorari denied sub nom. 
Superior Oil Co. v. United Gas Improvement Co., 365 U.S. 879, and Cali- 
fornia Co. v. United Gas Improvement Co., 365 U.S, 881; Public Service Com- 
mission of New York v. F.P.C., 287 ¥. 2d 146 (CADC), certiorari denied sud 
nom. Hope Natural Gas Co. v. Public Service Commission of New York, 365 
U.S. 880, and Shell Oil Co, v. Public Scrvice Commission of New York, 365 
U.S. 882: United Gax Improvement Co. v. F.P.C., 287 F. 2d 159 (CA10) ; 
United Gas Improvement Co. v. F.P.C., 290 F. 2d 133 (CAS), certiorari de- 
nied sub nom. Sun Oil Co. v. United Gas Improvement Co., 368 U.S. 823; 
United Gas Improvement Co. v. F.P.C., 200 F. 2d 147 (CA5), certiorari 
denied sub nom. Superior Oil Co, v. United Gas Improvement Co., 366 U.S. 
965. 

* American Louisiana’s average cost per Mcf of purchased gas for the 
period 1956-1960 appears in its annual reports filed with the Commission 
and made part of this record by reference (R. 2742-3237) : 

Cost per Mcf 

19.760¢ (R. 2806) 

- 19.556¢ (R. 2909) 

19.852¢ (R. 3005) 

TOY pee ein eect mpi ny ee 20.225¢ (R. 3104) 
20.698¢ (R. 3208) 


For comparative purposes the Court may judicially notice that in 1961 and 
1962 Americun Louisiana's average cost, per Mcf of purchased gas was 
20.009¢ and 20.06¢ respectively (American Louisiana Pipe Line Company, 
Annual Reports to the Federal Power Commission, 1961 and 1962 (F.P.C. 
Form No. 2), p. 536, on file with the Commission). 
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a striking stability, during-a period -in which many pipehnes 
were experiencing marked increases. This affords a valid basis 
for the expectation that no rise in purchased gas costs in the 
immediate future will fully offset. the effect of the reductions in 
the depreciated rate base. And when the stop-gap measures 
thus far taken by the reconstituted Commission have been fol- 
lowed by the completion of the area pricing proceedings, the 
first of which is now in the middle of briefing before the ex- 
aminer, the forecast may be ventured that American Loui- 
siana’s gas supply costs may be pulled down yet further.” 
American Louisiana’s own course of conduct confirms that 
its total costs of service, including return on investment, will 
continue to decline. If its costs were to rise, the cost-of-serv- 
ice-formula rate would be advantageous to the system. It 
would speed up the reflection of rising costs in system revenues. 
It would automatically protect the seller against loss from ris- 
ing costs, and the American Natural system would be able to 
get relief in its retail rates without the delay of compounding 
the “regulatory lag” at the two levels of federal and state regu- 
lation. In the light of this fact, it is noteworthy that American 
Natural is not asking for such protection. Its disinterest in 


the cost-of-service-formula rate, notwithstanding the obvious 
advantage of that form of rate to American Natural for a 
period of rising costs of service, is itself evidence that American 
Louisiana believes that it faces a period of declining unit cost-of- 
service. 


“In the pending Arca Rate Proceeding involving southern Louisiana, 
AR61-2, the area from which American Louisiana purchases most of its gas, 
the recommendations for the area price contained in the direct presentations 
made by the Commission staff and the following organized groups of pro- 
ducer-respondents and intervenors were : 


Commission Staff... 15,75¢-16.25¢ per Mef (includ- (ARG1-2 R. 1653-4) 
ing tax reimbursement) 
Intervenors : 
Municipal Distrib- 14.278¢ per Mcf (exclusive of (AR61-2 
utors Group. tax reimbursement) 
Associated Distrib- 18-19¢ per Mcf (including tax (AR61-2 
utors Group. reimbursement ) 
Amerada, et al. Pro- 24-25¢ per Mef (including tax (ARG61-2 R. 3049) 
ducer Group. reimbursement ) 


The Supreme Court has recently adverted to the arrest in the rise of pro- 
ducer rates. Wisconsin v. F.P.C., 373 U.S. 294, 312. 
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B. The usual reason for a “specific” rate was not applicable to American 
Louisiana’s sales to its affiliates. 


If a cost-of-service-formula rate has advantages, it may be 
asked why is it not used more widely? The answer is that 
most sales are arms-length sales, and in such sales the cost- 
formula rate is subject to the generally recognized shortcoming 
of “cost-plus” contracts outside the utility field, namely, that 
it would tend to encourage extravagance, wastefulness, or even 
padding of expenditures. In such arms-length transactions 
the dollars-and-cents rate does have the theoretical advantage 
claimed for it by petitioners, z.e., it provides the seller with the 
incentive to keep its costs down in order to realize a greater 
profit, if it can, at that rate. The fact that through economies 
the utility may be able to increase its profit above that antici- 
pated when its rates were last fixed has usually been justified, 
as petitioners would have it, as providing an incentive for econ- 
omies that will later benefit the consumer, after the next rate 
case has taken the reduced operating costs into account. At 
least this is the theory. 

But a vertically integrated system like American Natural 
does not need to have the incentive compounded at each inter- 
corporate staze. The incentive provided by the “specific” 
dollars-and-cents rates in arms-length sales by Michigan Wis- 
consin and Michigan Consolidated is not limited to economies 
in their own operations; economies in their cost of gas “pur- 
chased” from their affiliate American Louisiana under a cost-of- 
service-formula rate are just as efficacious as any other in boost- 
ing system profits, and their common ownership enables all 
feasible economies to be achieved and cashed in on by American 
Louisiana, and passed on in dividends to its parent. The cost- 
of-service-formula rate serves as an intra-system bookkeeping 
device for transferring the benefit of American Louisiana’s econ- 
omies as well as those of its affiliated customers to their parent 
where they inure to the benefit of the system’s net income 
until the state commissions reduce the dollars-and-cents retail 
rates. The intra-system cost-of-service-formula rate, coupled 
with dollars-and-cents rates of Michigan Wisconsin and Michi- 
gan Consolidated, assures the American Natural system the 


16 


same opportunities and incentives it would have if it func- 
tioned as a single corporate entity, but no more. 

Clear as this seems, petitioners “cannot conceive why a form 
of rate [ze., the dollars-and-cents rate] that is regarded as the 
most effective means of supervising sales by pipelines to non- 
affiliated customers should be assumed to be an ineffective 
means of scrutinizing sales to affiliated customers” (Pet. Br. 
31). Although they recognize (Pet. Br. 29) separate elements, 
or “propositions”, in the Commission’s decision (z.e., (1) affilia- 
tion of this seller with its purchasers; (2) need for scrutiny 
where there is such affiliation ; (3) efficacy of cost-formula rate; 
and (4) that regulation should restrict rates to returning all, 
but no more than, cost), petitioners nowhere consider the 
mutual interaction of these elements. They leave out of sight 
the fact that scrutiny of a “sale” between affiliates may require 
the Commission to raise its eyes from the “sale” itself to the 
system of which the affiliated parties to the sale are merely in- 
corporated parts. They leave out of sight that the Commis- 
sion should endeavor to see what that system aims to accom- 
plish vis a vis the ultimate consumers by the “sale” in question ; 
likewise. that the Commission should determine how to regu- 
late the “sale” in question in such manner as to best protect the 
interests of consumers, which is its primary responsibility, 
whether that may require recurrent rate cases, or whether in- 
curring the need for recurrent rate cases is itself an unnecessary 
obstacle to effective regulation. 

They fail to see that the Commission should never assume 
that while a “specific” rate may be a useful accomodation to 
the effective regulation of arms-length sales, it is not. merely 
by the frequency of its use for such sales, shown to be appro- 
priate or even adequate for regulation of a “sale” between 
affiliates; and should never assume that what might be ap- 
propriate for the effective regulation of a “sale” made by a 
rising cost company to an affiliate, is therefore appropriate for 
a declining cost company; or that a method of rate regulation 
which is feasible where all of a company’s sales are subject to 
the Commission’s jurisdiction. or all or most are sales to affil- 
iates, is equally feasible where the same is not true. 
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Thus, petitioners indiscriminantly cite instances from Com- 
mission decisions in which it appears that companies were buy- 
ing from, or selling to, affiliates (Pet. Br. 28, citing cases in foot- 
note 27), under “specific” rates, apparently as showing incon- 
sistency or discrimination in the Commission’s practice. But 
petitioners ignore the presence of differentiating factors in those 
cases. 

Four of the cases cited by petitioners (Br. 28, note 27) in- 
volve affiliates of the Columbia Gas System, Atlantic Seaboard 
Corp., et al., 11 FPC 43, 45; United Fuel Gas Co., 12 FPC 251; 
Home Gas Co., et al. 13 FPC 241; Central Kentucky Natural 
Gas Co., et al., 15 FPC 730. Presumably all these cases are 
cited for the same proposition, i.e., that United Fuel Gas Co., 
which makes 99% of its jurisdictional sales to affiliates within 
the Columbia System has been allowed to sell at dollars-and- 
cents rates.” 

There were, however, reasons for not requiring United Fuel 
to sell under a cost formula tariff which are absent in the in- 
stant case. First is the fact that approximately 10% of United 
Fuel’s sales are retail sales outside the jurisdiction of the Fed- 
eral Power Commission (15 FPC at 732). Under the only 
workable cost-formula rate yet devised, revenues from non- 
jurisdictional sales are credited to the cost of service (See, e.g. 
the cost-formula rate superseded by the dollars-and-cents rate 
here involved, Appendix B, infra, p. 32). But, if the Commis- 
sion required United Fuel to credit the revenues from its non- 
jurisdictional retail sales when computing the cost of service 
for its jurisdictional sales, it would be contended that the Com- 
mission was interfering with local regulation of the non- 
jurisdictional sales by limiting the profit that could be derived 
from such sales. Though this may not be an insurmountable 


™“ Atlantic Seaboard sells primarily to non-affiliates. Wome Gas Co. sells 
largely to non-affiliates und purchases its gas primarily from an affiliate, 
Manufacturers, which is primarily a distribution company; only 25 to 30% 
of Manufacturer's sales are at wholesale and subject to the Commission’s 
jurisdiction, thereby making a cost formula rate for Manufacturers un- 
feasible. Central Kentucky distributed gas at retail and sold at wholesale 
to non-affiliated companies, See Moody's, Public Utility Manual, 1956, Pp. 
995. Central Kentucky purchased most of its gas from United Fuel. 15 
FPC at 732. 
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problem, difficulties do arise which the Commission has under- 
standably preferred to avoid. 

But taken in conjunction with the above, and more impor- 
tant, is the fact that there is no need to place United Fuel or 
other Columbia companies on a cost-of-service-formula rate 
for the protection of consumers because historically the Colum- 
bia system has been a rising cost system. This trend can be 
discerned from data for the Columbia system published in 
Moody’s Public Utility Manual. These data show that in the 
period 1951 to 1962, the Columbia system’s cost of service (ex- 
clusive of return) rose from approximately 40¢ to 55¢ per Mef.® 
In that situation it is the system rather than the consumer who 
bears the brunt of rising costs under “specific” rates, and, of 
course, the system can effectuate increased rates at its own 
initiative with at most a six months delay. 

The Natural Gas Pipeline case, 14 FPC 212 (1955), cited by 
petitioners is also inapposite here. That company sold to its 
two affiliate customers, Peoples Gas Light and North Shore 
Gas Co. declining percentages of its total sales varying from 
approximately 40% in 1955 to 33% in 1962.” The rest it sold 


to non-affiliates. Insofar as the major portion of its sales are 
concerned, those to non-affiliates, the desirability of a dollars- 
and-cents rate to provide an incentive for economy may bar 
use of the cost-formula rate, as already noted. Supra, p. 15. 
And thus far no one has been able to devise a satisfactory cost- 


* By dividing the yearly operating expenses by the sales (Mcf) an ap- 
proximate annual cost of service (exclusive of return) per Mef may be 
obtained, See ¢.7., Moody’s, Public Utility Manual, 1963, pp. 678-679. 
After dividing total operating expcuses for the years 1956-1962, inc. (p. 679), 
by the total sales (Mcf) for the same years (p. G78), the following results 
are obtained : 

Operating cost 
per Mef (ecntx) 


* Percentages computed from Moody's, Public Utility Manual. See, ¢.9. 
1956, p. 856. 
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of-service-tormula rate for sales to affiliates by-a gas pipeline 
company where a very large part of the sales must be made 
under a “specific” rate to non-affiliates, to justify the attempt.” 

Thus, the only instance among all the cases cited by petition- 
ers of a declining cost natural gas company selling the bulk of 
its output to an affiliate is the Penn York case, 5 FPC 33 (1946). 
This was a relatively small transaction by a relatively small 
company, at a time when the Commission had had limited ex- 
perience with use of cost-of-service as a method of fixing rates. 
To the best of our information and belief, at that time no cost- 
of-service-formula rate had ever been prescribed for a gas pipe- 
line where its imposition was contested.** 

Petitioners fail to mention the situations more similar to 
American Lousiana’s where the Commission has imposed a cost 
formula rate. In Trunkline Gas Supply Company, 9 FPC 721, 
729, the Commission ordered Trunkline to sell under a cost-of- 
service-formula rate and stated: 


The record reveals that for all practical purposes 
Trunkline is merely an operating subsidiary of Pan- 
handle. Further, except for a relatively minor sale 


™The only feasible method thus far devised for a cost-of-service-formula 
rate to affiliates, where other sules are made at dollars-md-cents rates to 
non-affiliates, ix to provide in the formula rate for the crediting against the 
total cost-of-service of the revenues from the sales to the non-affiliates. 
Where the sales to the non-affiliates constitute too large a part of the total 
sales, however, the discrepancies between the level of payments by affiliates 
and non-affiliates under their respective types of rates are compounded and 
the possibilities that such discrepancies will become unduly discriminatory 
or preferential often outweigh the advantages of a cost-of-service-formula 
rate for the sales to the affiliated purchasers. 

2To the bext of our information and belief (and we have not had an 
opportunity to verify recollections) the Commission's first major experience 
with prescribing a cost-of-service-formula rate where its imposition was 
contested was gained in connection with the Penn Water rate case, where 
the Commission prescribed a cost-of-service-formula rate for an electric 
company. Pennsylvania Water & Powcr Co., 8 FPC 1193, order issued Octo- 
ber 27, 1949, rejecting 2. proposed “FPC electric tariff” and prescribing rate 
schedules, affirmed Penisylvania Water & Power Co, v. F.P.C., 89 App. DC 
235, 193 F, 2d 230, affirmed, 343 U.S. 414. See particularly the brief for the 
respondent Federal Power Commission, Nos, 10236, 10239, 10531 (Nov. 1950) 
pp. 169-176. It may be significant that the Trunkline cost-of-service form: 
ula rate mentioned in the text was prescribed by an order issued May 4, 
1950, about six months after the ’eun Water order. 
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herein required to be made * * * all of Trunkline’s 
gas will be-sold to Panhandle. Under these circum- 
stances we believe that Trunkline’s sales to Panhandle 
should be made under a rate comprising a cost-of-service 
formula under which Trunkline will recover each month 
all reasonable and necessary operating expenses (includ- 
ing depreciation expense) * * * plus a fair return on 
anetinvestmentratebase. * * * 


Similarly in Permian Basin Pipeline Company, 12 FPC 83, 
94, the Commission concluded that since “* * * Permian, by 
virtue of stock ownership and director-management relation- 
ships, is in effect an operating subsidiary of Northern” and 
since “Northern, at least initially, will be Permian’s sole cus- 
tomer”, “* * * Permian’s sales to Northern should prop- 
erly be made under a rate comprising a cost-of-service 
formula * * *”. 


C. A rate producing higher charges than the rate it supersedes is en 
“increased rate” within the meaning of Sections 4(a) and 4(e) 


We turn now to the question whether the increased unit 
revenue American Louisiana would derive under a “specific” 
rate over what it would derive under a cost-formula rate means 
that the “specific” rate is an “increased rate” over the cost-of- 
service-formula rate previously in effect * within the meaning 
of Section 4(e). Petitioners’ assumption that it is not, is at 
best a part truth, true in no more than a limited mechanical 
sense, 2.e., that the “specific” rate would not be an increase for 
the volumes of gas delivered and the costs incurred in the test 
year, 1960. 

But the new cost-of-service-formula rate was computed on 
the basis of the test year, not prescribed for that year. We 
submit that the relative level of a rate is to be judged by the 
unit revenue it will produce over the period of time for which 
it is prescribed, 7.e., the foreseeable future, not the test year. 
The criterion of the rate must be the charges it will produce. 
not the method of its derivation. “By their fruits ye shall 
know them.” A rate change prescribed for the foreseeable 


=That rate is reproduced from the Commission's files in Appendix B, 
infra, p. $2. 


future, that will in that time produce higher unit revenues 
than unit costs of service (including a fair return on the amount 
prudently invested)—one that is proposed for the very reason 
it will produce such revenues—is an “increased rate” over a 
previously effective cost-of-service-formula rate, if the Act is 
to be construed so as to provide meaningful protection for con- 
sumers.** And a utility proposing such an increased rate bears 
the burden of justifying it under the express terms of Section 
4(e) of the Act. 

It is no less an increased rate because petitioners seek to dep- 
recate the increase as being within “the zone of reasonable- 
ness” (Pet. Br. 36). We know of no statutory or judicial basis 
for such a “zone of reasonableness” in determining whether a 
rate is an “increased rate” within the meaning of Section 4(d). 
“Reasonableness” is a matter to be determined after a Section 
4(e) hearing, unless the Commission had exercised its disere- 
tion to allow the new rate to go into effect without suspension. 


D. Decision of the question of lawfulness of the dollars-and-cents rate 
was not precluded by want of notice, or foreclosed by a Commission 
regulation governing the filing of cost-formula rates or otherwise 
1. Petitioners devote five iitroductory paragraphs in the 

“argument” in their brief to a complaint whose only point 

seems to be that nobody in this case (except counsel for Michi- 

gan Gas & Electric) seems to have paid any attention to the 
question of rate form until this case had been taken under sub- 
mission by the Commission. But as we read those paragraphs. 
petitioners do not contend that the order was invalidated for 
lack of notice or opportunity to be heard, or that the question 

of rate form was foreclosed by not having been timely raised, o7 

by the attempted settlement azreement (which was not agreed 

to by Michigan Gas & Electrie or the Commission, among 
hers), or by any laches or estoppel (which conld not run 
nst the Commission), or otherwise. 


. Hope Natural Gas Coy 820 US. 501, G10, Phin 
{ Ts. A City of detroit so IPC, OF 


riiovari denied, So2 UUs. sa RUC v2 


fon Cog BT US. 15, Wd, 


22 


Moreover, while the brief says (p. 15) that “American Lou- 
isiana properly assumed that its form of rate was not a con- 
tested issue and that there was no occasion to present rebuttal 
evidence with respect to that matter,” petitioners made no 
effort to present any additional evidence before the Commis- 
sion in their application for rehearing.* Petitioners’ only re- 
quest in their application for rehearing was for an opportunity 
for further oral argument, viz. (R. 13507-13508) : 


* * * an opportunity should be provided to make a full 
and adequate presentation directly to the Commission 
of the reasons why American Louisiana should adhere 
to a conventional contract demand (CD-1) form of rate 
instead of being required to revert to a cost-formula 
(CS-1) rate and why the considerations adverted to in 
the Commission’s opinion and order do not justify the 
imposition of a cost formula rate on American Louisiana 
and its customers. 


Finally, no claim of denial of opportunity to present evidence 
could now avail petitioners, in view of their failure, since filing 
their petition in this Court, to make any application to this 


Court under Section 19(b) of the Gas Act for leave to adduce 
additional evidence. Consolidated Edison Co. v. N.L.R.B., 
305 U.S. 197; Texaco Inc. v. F.P.C. CADC (not yet reported), 
Nos. 17608, 17652, 17700, order of dismissal entered June 24, 
1963, opinion filed October 17, 1963, certiorari denied Decem- 
ber 9, 1963, No. 475 this term. 

2. Petitioners argue that the Commission could not prescribe 
a cost-formula rate because they allege its regulations ”* pro- 
hibit the filing of such rates except upon application and for 
good cause shown (Pet. Br. 25-27) citing Service v. Dulles, 354 
U.S. 363, 372 et seg. This argument misreads a regulation 
governing companies filing their rates with the Commission 


* See c.g., Wisconsin v. FP.C., 273 US. 294, 307: FP.C, v. Colorado Inter- 
state Gas Co, SAS US, 492, 498: Street ve P.P.C., 107 App. DC 327, 277 F. 2d 
257. 

“EPC. Regulations Under the Natura! Gas Act, $8 14.28( €) 1) and (3), 

fa) IN CIR. D428 (d) (1) and (3), and 145 

* See also, PSC. of New York v. FP... 111 Ap». J oe 
140, 144, certiorari Gonied »: a, Shell O11 CON. PS. of New York, 368 
U.S. S48, 
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which was intended to assure that the Commission and all in- 
terested persons could quickly determine the level of the rate 
filed, for comparative purposes. The regulations in question 
have no applicability to the Commission's own exercise of its 
powers under Sections 5(a) and 4(e) of the Act. upon finding 
arate unlawful. to “determine the just and reasonable rate * * * 
to be * * * observed and in force, and * * * fix the same by 
order.” This is shown by the several instances, examples of 
which have been cited above, pp. 19-20, in which the Commis- 
sion has prescribed a. cost-of-service-formula rate without any 
application being made therefor and over the opposition of the 
company making the sale. Those instances include the Penn 
Water order, supra, p. 19, n. 22, which was issued a year after the 
regulations (of which Sections 154.38 and 154.52 are part) 
were promulgated by Order 144, 13 F.R. 6371, October 30, 1948. 

The regulation involved in the Service case, supra, p. 22, was 
one that had been promulgated for the benefit and protection of 
State Department employees “from unfounded accusations of 
disloyalty,” and the Court held unlawful a dismissal contra- 
vening the regulation, The decision plainly holds that an ad- 
ministrative regulation binds the administrator issuing it, when 
the regulation is invoked to secure the protection and benefit 
it was promulgatéd to provide. 

But where the rezulation is sought to be invoked under cir- 
cumstances which require a waiver or exception in order to 
protect the interests sought to be protected by the regulation, 
or at least without adversely affecting such interests, the courts 
have not hesitated to uphold the power of the administrative 
agency by ad hoc decision to depart from the regulation. As 
the Fifth Circuit said in such a case (Sun Oil Co. v. F.P.C., 256 
F. 2d 233, 239, certiorari denied, 358 U.S. 872): 


* * * an administrative agency is not a slave of its 


rules. National Labor Relations Board v. Grace Co., 
8 Cir., 1950, 184 F. 2d 126. Ad hoc changes may be 
made and, in proper cases, may be applied retroactively. 
National Labor Relations Board vy. National Container 
Corp., 2 Cir., 1954, 211 F, 2d 525. In a particular case 
an administrative agency may relax or modify its pro- 
cedural rules and its action in so doing will not be sub- 
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jected to judicial interference in the absence of a show- 
ing of injury or substantial prejudice. National Labor 
Relations Board v. Monsanto Chemical Company, 8 
Cir., 1953, 205 F. 2d 763. 


II. The Commission’s finding of unlawfulness was fully suf- 
ficient, factually supported, and warranted in law 


Petitioners’ contention (Br. 27-28) that the Commission’s 
decision must fall for want of necessary findings in that the 
Commission did not find, in the words of the statute, that the 
filed form of rate was “unjust, unreasonable, unduly discrimina- 
tory, or preferential” goes, as the Supreme Court said of the 
identical contention in the recent Phillips rate case,* “to the 
form and not the substance of what the Commission did.” The 
Supreme Court there adopted the position which this Court 
had taken on this point in that case (112 App. DC 369, 375, 303 
F. 2d 380, 386): 

It is argued that the Commission did not declare the 
rates under consideration to be just and reasonable or 
the contrary; that, instead, it “terminated” the pro- 
ceeding. The contention is that the Commission made 
no decision. We think the point is not well taken. 
The Commission did make a clear decision, after elab- 
orate findings, upon the one substantive issue before it. 
It did say it “terminated” the proceedings, but it termi- 
nated them after deciding the basic and dispositive issue, 
and it entered an order on that decision. Its “termi- 
nation” was much like that of a judge after he has ren- 
dered findings, conclusion and judgment. 

Whether the Commission should have preceded its 
ultimate conclusion of no-refund with an intermediate 
conclusion of justness and reasonableness in the rates at 
issue, and whether it properly added the termination 
order to its decisive finding, seem to us to be immaterial 
queries. The important feature is that the Commission 
reached and decided the critical substantial issue, ra- 
tionally and upon detailed findings of basic facts upon 
an ample record. 


* Wisconsin v. F.P.C., 373 U.S. 294, 306. 
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In the instant case, after tersely but plainly explaining its 
reasons, in an opinion by Commissioner Woodward, the Com- 
mission made these formal findings (R. 13465): 


(2) American Louisiana’s * * * proposed increased 
rates and charges filed in this proceeding * * * are un- 
lawful under the Act and should be disallowed. 

(3) American Louisiana’s * * * just and reasonable 
rates for the future are as prescribed in the order 
hereto, * * *. 


Petitioners quote (Br. 27) the Supreme Court’s insistence 
in Colorado-Wyoming Gas Co. v. F.P.C., 324 U.S. 626, 634, 
upon “ ‘the need for clarity and completeness in the basic or 
essential findings on which administrative orders rest,’ since 
the Courts cannot perform the function of judicial review 
‘which Congress assigned to them in absence of adequate find- 
ings.’”” In a companion case decided the same day the Su- 
preme Court, affirming the adequacy of Commission findings 
there involved, made clearer what the test of the adequacy of 
findings is (Colorado Interstate Gas Co. v. F.P.C., 324 U.S. 581, 
595): 


* * * The findings of the Commission in this regard 
leave much to be desired since they are quite summary 
and incorporate by reference the Commission’s staff’s 
exhibits on allocation of cost. But the path which it 
followed can be discerned. And we do not believe its 
findings are so vague and obscure as to make the judicial 
review contemplated by the Act a perfunctory 
process. * * * 


What is the claimed obscurity of the Commission’s finding 
in the present case? So far as we can understand petitioners’ 
brief, there really is no failure to understand what the Com- 
mission decided, or why, but only an unwillingness to accept 
the decision. 

The closest petitioners’ brief comes to anything that amounts 
to a claim of obscurity, as we read it, is its assumption (p. 28) 
that the Commission’s decision was “based upon mere prefer- 
ence” for one form of rate over another. The rest of its argu- 
ment on this point (pp. 28-39) recognizes “the path [the 
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Commission] followed” and argues the question of the legality 
of following that path. Its assumption that the Commission 
regarded the form of rate as a mere matter of preference on 
an aspect of American Louisiana’s business which “a regulatory 
commission is not clothed with the responsibility or qualified 
to manage”, has overtones seldom heard since 1929, and is 
shown to be wholly unfounded both by the Commission’s for- 
mal findings quoted above, and its plain and specific declara- 
tion (R. 13445-13446) : 


**e + 


As years of regulatory experience attest,’ sales 
to affiliates present possibilities of abuse and should be 
scrutinized with care. Here too, corporate form should 
not be permitted to defeat the objectives of regulation.’ 
A cost-of-service rate affords us an effective and feasible 
means of supplying the desired supervision. Under such 
a rate, the seller’s charges to its affiliates are computed 
on the basis of its actual costs for successive billing 
periods, plus the return allowed. Thereby the seller 
is permitted all costs to which it is entitled but no more. 
thus achieving the desideratum of utility rate regulation. 

"Of, Dayton Pok& Le Cav PU. 202 (1984) 
Mississippi River Fuct vy. F.P.C., 252 ¥, 2a 614 “> [sic should be 
CADC]. 1956). 


"Cf. Opinion No, 378 issued February 6, 1963, in Teras Eastern 
Transmission Corporation Docket Nos. G-12446, ct al., 29 FPC 249. 


And, after summarizing petitioners’ arguments: 


These arguments of Michigan Wisconsin do not sup- 
port the requested change. nor was any evidence adduced 
to support it. American Louisiana is undeniably an 
affiliate of Michigan Wisconsin and Michigan Consoli- 
dated, which purchase in excess of 95 percent of its gas."* 
These circumstances justify applying to it requirements: 
not invoked against companies otherwise situated. 
Fluctuations from a cost-of-service rate are no insuper- 
able disadvantage. Of course, the issue of rate design, 
which is expressly the issue here, embraces rate form. 
Our 1957 order denying the change was without preju- 
dice to another filing, it is true, but we said there that 


“The remainder is purchased by five non-affilinted distributing: 
companies. 
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we “would consider the request again”. And on the pres- 
ent facts, we conclude that we can best attain the objec- 
tive of rate regulation—the allowance of all proper costs 

. and return but no more—by requiring the continued 
use of a cost-of-service form of rate. 


The decision of this Court in Mississipi River Fuel Corp. 
v. F.P.C., 102 App. DC 238, 252 F. 2d 619, certiorari denied, 
355 U.S. 904, on which the Commission relied in the above 
quoted portions of its opinion, makes perfectly plain that there 
was no obscurity as to what the Commission was here deciding 
or why it was so deciding. It demonstrates also that on a rec- 
ord which spelled out the admitted facts of affiliation, the rela- 
tion of the sales to the operations of the system, the percentage 
of sales made to affiliates in the system, and the kind of com- 
pany involved, the Commission had full warrant in law for its 
decision. 

In the Mississippi River Fuel case the Commission, in fixing 
rates for United Gas Pipe Line, had allowed United as its pur- 
chased-gas costs, the prices it had contracted to pay its 100% 
affiliate Union Producing Co., after testing them against the 
“fair field price’ with which the Commission was then en- 
chanted. This Court had previously *" disapproved of the Com- 
mission’s allowance of “fair field price” in lieu of cost for another 
pipeline’s own gas production, in fixing that pipeline’s rates 
on a cost-of-service basis in all other respects, and the Court 
held in the Mississippi case that (102 AppDC at 241, 252 F. 2d 
at 622): 


one & 


a 100 percent affiliate stands in the same position 
as does the integrated producing “arm” of a pipeline 
company. * * * 


Although the rates which were in question in Mississippi re- 
lated to a period prior to the 1954 Phillips decision * which 
marked the beginning of the Commission’s assertion of juris- 
diction over independent producer rates, this Court seems 
deliberately to have abstained from resting its decision on that 
ground. Rather it laid down principles for the regulation of 


-2.Oity of Detrott, Michigan v. F.P.C., 97 AppDC 260, 23 F. 2d 810, certiorari 
denied, 352 U.S. 820. 
” Phillips Petroleum Co, v. Wisconsin, 347 U.S, 672. 


28 


United’s rates which required the Commission in fixing them 
to do so in such a way to protect the interest of consumers as 
fully as if it were fixing rates for Union-United as an entity not 
divided by a corporate veil. The Court’s opinion spells out 
with precision that the transaction between the affiliates must 
not be permitted to serve as (zbid.) : 
* * * a device for siphoning potential profits from one 
affiliate to another, for transferring amounts from an 
advantage to customers to an advantage to stockhold- 
ers, “+o 


In language particularly relevant to the present petitioners” 
claim that American Louisiana should be allowed the dollars- 
and-cents rate to enable it to earn more than its cost-of-service, 
this Court went on to say, in Mississippi (102 App.DC at 242, 
252 F. 2d at 623): 


* * * To a less extent any increase in the interaffiliate 
prices (Union-United) not reflecting increases in Union’s 
costs or expenses would represent a shunting of benefit 
from customers to stockholders. * * * 


For failure to make the determination necessary to establish 
that there was no such “siphoning” or “shunting” this Court 
vacated the Commission’s order in that case. 

It follows that in the instant case the Commission was plant- 
ing its decision fairly and squarely on the Mississippi decision 
when it (1) found “unlawful” the dollars-and-cents rate (which 
petitioners proposed in order to accomplish precisely such 
“siphoning” by American Louisiana of an excess over cost of 
service from its 100% affiliate customers), (2) explained that 
the prescribed cost-formula rate permits American Louisiana 
“all costs to which it is entitled but no more”, and (3) that it 
affords “an effective and feasible means of supplying the desired 
supervision” over “sales to affiliates [which] present possibili- 
ties of abuse” as experience had shown, and declared (4) that 
“corporate form should not be permitted to defeat the objectives 
of regulation.” 

The path of the Commission’s decision is clear—it is the 
very path pointed out by this Court in the Mississippi case. 


29 
CONCLUSION 


For the foregoing reasons the Commission’s order should be 
affirmed. 
Respectfully submitted, 
Ricwarp A. SoLomon, 
General Counsel, 
Howarp E. WAHRENBROCK, 
Solicitor, 
LEONARD PORYLES, 
Attorney, 
For respondent. 


Federal Power Commission, Washington, D.C., 20426. 


DeceMBER 16, 1968. 


APPENDIX A 


Srate or MicHican, 
Pusuic Service ComMIssION, 
MENNEN WILLIAMS, Governor. 


LansinG 13, Micuican, July 19, 1957 


FeperAL Power ComMIssIon, 
441 G Street, 
Washington 25, D.C. 


Re: Docket G—12414 


GENTLEMEN: By your order dated July 20, 1956, in Docket 
G-2306, the American Louisiana Pipe Line Company was di- 
rected to file a two-part (demand-commodity) cost-of-service 
tariff. Pursuant to this form of tariff, American Louisiana has 
been supplying large volumes of natural gas to the Michigan 


Consolidated Gas Company at Detroit, Michigan. 

On March 15, 1957, American Louisiana filed a revised tariff 
wherein the form was changed to provide specific demand and 
commodity charges. This tariff has been suspended by you 
until September 18, 1957. Hearings in the cause have been 
completed, and this Commission was a party thereto. 

We have not filed a formal brief in the matter inasmuch as 
ratewise the change in form of tariff has little, if any, impact 
on Michigan customers. However, we are concerned with a 
contention raised by American Louisiana, viz., that the present 
form of tariff is inconsistent with Michigan statute (PA 1952, 
No. 272 [Stat Ann Cum Supp § 22.13 (6b) ]), and the require- 
ments thereof. This Commission has conferred with the Attor- 
ney General of the State of Michigan and is advised that this 
contention of American Louisiana is utterly without substance. 
In view of this interpretation of our statute by the state’s high- 
est legal officer, we urge that the argument of American Louisi- 
ana. in this respect be rejected. 


(20) 
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We do request that the present cost-of-service form of tariff 
be retained. Our position is based on experience with Michigan 
Gas Storage Company, which has a cost-of-service tariff. We 
believe that the present form of tariff obviates frequent refunds 
which are a burdensome, costly undertaking, and therefore not 
in the public interest. 

Yours very truly, 
Oris M. Sur, 
Chairman. 
RAD:me 


ec: Mr. Robert Reese 
Assistant Corporation Counsel 
City of Detroit 
1010 City-County Building 
Detroit 26, Michigan 


Mr. Charles V. Shannon 
903 Commerce Building 
Washington, D.C. 


APPENDIX B 


American Louisiana Pres Linz ComPANy 
F.P.C. Gas Tariff 
Original Volume No. 1 


Original Sheet No. 5 
Rate ScHEDULE CS-1 
Contract Sales to Affiliates 


1. AVAILABILITY 


This rate schedule of American Louisiana Pipe Line Com- 
pany (hereafter called Seller) is available to Michigan Wis- 
consin Pipe Line Company and to Michigan Consolidated Gas 
Company (each hereinafter called Buyer) upon execution of 
& service agreement by each Buyer in the form prescribed under 
this tariff for the purchase of natural gas. 


2. APPLICABILITY AND CHARACTER OF SERVICE 


This rate schedule shall apply to all natural gas sold and 
delivered by Seller to Buyer. Gassold under this rate schedule, 
up to the amount specified in the service agreement, shall be 
delivered on a firm basis subject to interruption only as pro- 
vided in Section 9 of the General Terms and Conditions. 


3. Montutiy Bitu 


For natural gas delivered by Seller and received by Buyer 
during each month, Buyer shall pay the sum of a Demand 
Charge and a Commodity Charge, determined as follows: 


3.1 Demand Charge: The Mef of contract demand 
multiplied by the Contract Demand Rate for the month 
as determined in Section 7.1 hereof from Seller’s Net 
Cost of Service for such month. 

3.2 Commodity Charge: The Mef of gas delivered 
during the month multiplied by the Commodity Rate 
for the month as determined in Section 7.2 hereof from 
Seller’s Net Cost of Service for such month. 

(32) 
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4. Setuer’s Gross Cosr or SERvIce 


Seller’s gross cost of service for the month shall equal the 
sum of the following amounts: 


4.1 Reasonable and necessary gas operating expenses 
for the billing month properly charged to Accounts 701 
to 809, inclusive, as described in the Federal Power Com- 
mission Uniform System of Accounts prescribed for Na- 
tural Gas Companies (hereinafter referred to as the 
Uniform System of Accounts). 

Original Sheet No. 6 


Rate ScHEDULE CS-1 


Contract Sales to Affiliates 
(Continued) 


4.2 One-twelfth of the annual depreciation expense 
computed by the application of an annual straight line 
depreciation rate of 3.5% to the actual legitimate in- 
vestment in depreciable plant in service at the first day 
of the billing month. 

4.3 Accruals recorded for the billing month with 
respect to income and other taxes associated with na- 
tural gas utility operations, adjustments of accruals for 
tax expenses previously billed and any taxes paid and 
not previously billed. 

4.4 Return at an annual rate of 6% computed 
monthly by the application of one-twelfth (%2) of 
such annual rate to the particular net investment rate 
base applicable to the billing month determined as 
follows: 

As of the date of initial operation, as of December 31, 
1956, and as of the end of every sixth month thereafter 
a net investment rate base shall be calculated from the 
sum of the items listed below, provided, however, that 
whenever a substantial addition to or a substantial re- 
tirement from Seller’s property occurs, Seller shall re- 
compute the rate base in accordance with this paragraph, 
effective the first day of the month following the date 
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of commercial operation of such addition: or retirement 
of such property: 

(a) The actual legitimate original investment in gas 
plant in service and gas plant held for future use less 
the balance in depreciation reserves and contributions 
in aid of construction. ; 

(b) Working capital allowance represented by the 
average of the monthly balances of prepayments, nec- 
essary materials and supplies for operating purposes 
and one-eighth of cash operating expenses (exclusive 
of gas purchased) for the preceding twelve-month 
period, less 60% of the annual amount included in the 
cost of service for Federal income taxes for the preceding 
twelve months before the computation of the rate base 
hereunder. 

Original Sheet No. 7 


Rate ScHEDULE CS-1 


Contract Sales to Affiliates 
(Continued) 


4.5 Adjustment for Accrued and Deferred Items: 
The tax, income and expense accounts for each month 
shall reflect accrued and deferred items. Accruals shall 
be adjusted to reflect the difference between the accruals 
and actual amounts when conclusive determinations and 
settlements are made. 


5. ALLOCATION oF SELLER’s Gross Cosr or SERVICE: 

Seller’s gross cost of service for the month shall be allocated 
to demand costs and to commodity costs on a 50-50% basis, 
except for Accounts 745, Purchased Gas, 759.32, Compressor 
Station Supplies and Expenses, and 760.4, Maintenance of 
Compressor Station Equipment which shall be allocated 100% 
to commodity. 


6. Setter’s Ner Cost or SERVICE 

Seller’s Net Cost of Service for the month shall be determined 
by deducting from the Gross Cost of Service the gas revenues 
billed for the month under Seller’s other rate schedules, Other 
Gas Revenues, and amounts included in Accounts 508 and 509 


of the Uniform System of Accounts. (Revenues billed to others 
under any demand and commodity rate schedule of the com- 
pany shall be segregased into total demand and commodity rev- 
enues and shall be deducted from the corresponding allocated 
gross cost component determined under Allocation of Seller’s 
Gross Cost of Service.) The sum of the remaining demand 
and commodity costs, after deducting the credits for other 
revenues as specified above, shall be Seller’s Net Cost of 
Service. 
7. MontHiy Rate 
The monthly unit rates to be charged under this schedule 
are as follows: 
7.1 Contract Demand Rate: Seller’s Net Cost of 
Service (Demand) divided by the sum of all the Mef of 
Contract Demand to be billed to the two Buyers under 
this rate schedule during the month. 


Original Sheet No. 8 


Rate ScHEDULE CS-1 


Contract Sales to Affiliates 
(Continued) 


7.2 Commodity Rate: Seller’s Net Cost of Service 
(Commodity) divided by the total volume of gas (Mcf) 
delivered to the two Buyers under this rate schedule 
during the month. 

7.3 The monthly rates determined under this section 
are to be expressed to the nearest mill in the demand 
rate and to the nearest tenth of a mill in the commodity 
rate. The rates so determined are to be applied as spec- 
ified in Sections 3.1 and 3.2 hereof. 


8. Heat Content 

Refer to Section 5.3 of the General Terms and Conditions. 
9. MEASUREMENT UNIT: 

Refer to Section 3.1 of the General Terms and Conditions. 


10. GenERaL Terms AND ConpiTIons: 


All of the General Terms and Condieons are hereby made a 
part of this rate schedule. 

Issued by: Frank W. Thompson, Vice pera Effective: 
July 27, 1956. 

Issued on: July 27, 1956. 


Issued to comply with order of the Federal Power Commis- 
sion, Docket No. G-2306, et al., dated July 20, 1956. 


U.B, GOVERNMENT PRINTING OFFICE 1e69 


PETITIONERS’ REPLY BRIEF 


LL 


IN THE 


United States Court of Appeals 


For tHe District or Cotumsra Circurr 


No. 18,108 


American Lovistana Pirg Line Comrayy, 
Micuican Wisconsrn Pirr Liye Company, 


and Micuican Consouiparep Gas Company, 
Petitioners, 


Vv 


Feperat Power Commission, 
Respondent. 


On Petition to Review an Order of the 
Federal Power Commission 


Cuarues V. SHannon, 
= -. May, SHannon anp Morey 
tad Ctatas Pay Lonnsis MAY, SHANNON AND 4 SY, 
United States Court of Ar7e-"2 1700 K Street, N.W., 
for the District ci Cuudia Cass "Washington 6, D. C. 
FILED ates aah Artuur R. Sener, Jr., 
ey vANY 7934 Swiey, Austrix, Burcrss anp 


te 
SMitH, 
11 South La Salle Street, 


Wathen fo axzLcoua Chicago 3, Illinois. 


a= 
as Attorneys for American Louisiana Pipe 
Line Company; Michigan Wisconsin 
Pipe Line Company and Michigan 
Consolidated Gas Company. 


Press or Byron S. Apams, WASHINGTON. D. C. 


E> 


INDEX 


PretiminaRy STATEMENT .... 


I. Toe Burpen Was Uron THose Contestinc AMERI- 
can Lovrstana’s Fitep Contract-DEMAND Form oF 
Rate to Present SuestantiaL Evipence Wuy It 
Ssovutp Br Ser Asipe anp a Cost Foratuva Rate 
IEMEPOSED Weise cieleratoheletererenele eee 


A. The Adoption of a Conventional Contract-De- 
mand Form of Rate Does Not Involve an ‘‘In- 
creased Rate or Charge’’ Under Section 4(c) 
of the Act 


1. The level of American Louisiana’s revenues 
had been approved and was not in issue in 
the rate design hearing 


2. Respondent’s contention that a rate ‘‘in- 
crease was here involved within the meaning 
of Section 4(e) is erroneous on its face .... 


3. Respondent’s contention that a rate ‘‘in- 
crease’? was involved is based upon matters 
that were not, and could not have been, in- 
troduced in evidence 


4. Respondent’s assumptions are factually 
erroneous . sdnégaoadac 


5. Respondent’s contention is contrary to the 
Commission’s Regulations and to its decision 
in this case .....-.. wah chasosa5s5 


The Regulations Impose the Obligation of 
Showing -“Good Cause’? Upon Anyone Propos- 
ing a Cost Formula Rate 


Il. THe Commission Mave No Frxpincs tuat Sup- 
PoRT AN Orper Setrinc Asipe AMERICAN Lovist- 
ANA’s Ficep Rate or Imposinc a Cost Formuta 
Rate .. 


A. Respondent’s Contentions in This Court Con- 
firm the Absence of Requisite Findings 


B. The Decisions Cited by Respondent Do Not 
Support Its Contentions .. 35 


Index Continued 
Page 


III. Responpent’s ARGUMENTS In Support oF THE Cost 
Formvuta Rate Do Nor Jvustiry Irs Action 


A. The ‘‘Regulatory Lag’? Argument Is Without 
Merit 

B. The Claim that American Louisiana Does Not 
Need the Incentive of the Conventional Rate 
Form Does Not Justify the Commission’s 
Action 


Conclusion 


TABLE OF CASES 
Court: 
F.P.C, v. Natural Gas Pipeline Company of America, 
315 U.S. 575 (1942) 
Mississippi River Fuel Corp. v. F.P.C., 252 F. 2a 619, 
(1957), 102 App. D.C. 238 


FOP. : 

Columbia Gas Transmission Co., ct al., Docket Nos. 
nie et al., Order of November 15, 1963, 29 

EK] Paso Natural Gas Company, 22 F.P.C. 260 (1959) .. 

El Paso Natural Gas Company, 27 F.P.C. 1369 (1962) 

Houston Texas Gas & Oil Corp., 16 F.P.C. 118 (1956)... 

Mississippi River Fuel Corp., 11 F.P.C. 288 (1952)... 

Northern Natural Gas Company, 11 F.P.C. 123 (1952) 

Permian Basin Pipe Line Company, 24 F.P.C, 1208 
(1960) 

South Carolina Generating Company, 16 F.P.C. 52 
(1956) 


Trunkline Gas Company, 27 F.P.C. 930 (1962) 
Union Oil Company of California, 16 F.P.C. 100 (1956) 


Index Continued 


AvrnHorities Crrep: 


Natural Gas Act of June 21, 1938, ¢. 556, 52 Stat. 821, 
US.C., Title 15, § 7lir, et seq. 
See. 4 4,1 
See. 7, 8, 16, 17, 19, 22, 24 
See. ; 4,19 
Seco) pmecr eet tn meres 12,18, 19, 22) 24 
Sec. 8 
Administrative Procedure Act, U.S.C., Title 5, 
§ 1009(e) 
See. 10(e) 


Federal Power Commission Regulations Under the 
Natural Gas Act, 18 C.F.R., “Chap. I 
See. 154.52 
See. 154.63(a) (1) 
See. 154.63 (a) (2) 
Sec. 154.63(e) (1) 
See. 154.63(e) (2) 


IN THE 


United States Court of Appeals 


For tHe Disrrict or CotumsBia Circuit 
No. 18,108 


American Louisiana Pire Lixe Company, 
Micuican Wisconsin Pire Lrye Company, 
and Micuican Consoutipatep Gas Company, 
Petitioners, 
v. 


FeperaL Power Commission, 
Respondent. 


On Petition to Review an Order of the 
Federal Power Commission 


PETITIONERS’ REPLY BRIEF 


PRELIMINARY STATEMENT 


Petitioners have the greatest difficulty in determining 
from the brief of respondent Federal Power Commission 
just what position respondent takes on this appeal. 
Respondent seems to agree fully with petitioners on two 
important issues, one factual and the other legal: (1) that 
the question of imposing a cost formula rate upon 
American Louisiana was never raised at the hearings 
beyond the one-sentence remark of counsel for Michigan 
Gas & Electric Company (‘‘M.G. & E.’’) and (2) that 
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except with respect to rate increases, conventional rate 
schedules filed by natural gas companies are prima facie 
lawful and can be set aside only upon findings, based upon 
substantial evidence, that such schedules are unjust or 
unreasonable. 


In our opening brief, we argued from these two premises 
that, since no evidence had been presented in opposition 
to the conventional contract-demand form of rate, the 
Commission could not properly set aside that form of rate 
and impose a cost formula rate. Respondent now seems 
to contend (Br., pp. 7-10, 20-21) that the filing of a con- 
ventional form of rate somehow involved a rate increase, 
as to which American Louisiana had the burden of proof 
under Section 4(e) of the Natural Gas Act.) We will 
answer this contention under Point I below. 


Our difficulty with respondent’s position arises from the 
fact that, while respondent concedes that the question of 
setting aside American Louisiana’s filed form of rate was 
not litigated at the hearing and, indeed, that nobody 
“‘seems to have paid any attention to the question”? (Br., 
p. 21), respondent then devotes most of its brief to a de- 
fense of the Commission’s decision on its merits. In fact, 
respondent’s second major point is entitled ‘“‘The Com- 
mission’s Finding of Unlawfulness Was Fully Sufficient, 
Factually Supported, and Warranted by Law”’ (Br., p. 24). 


Thus, respondent is in the anomalous position of defend- 
ing ‘‘factually supported’? findings on a record that 
admittedly has not a single word of evidence directed to 
the question. Respondent does so in its brief to this Court 
by resort to ‘facts’? that are wholly outside the record, 
ranging from reports ‘‘on file with the Commission”’ (Br., 
p- 13), to Moody’s Publie Utility Manual (pp. 17, 18); by 
erroneous and misleading caleulations that appear for the 


1It is of some significance that, while respondent argues that a rate inercase 
was involved within the meaning of § 4(e), respondent never actually argues 
that American Louisiana had the burden of proof, which it did not sustain. 
The reason respondent does not follow this argument to its logical conclusion 
will become obvious in the discussion to follow. 
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first time in respondent’s brief in this Court (pp. 9-10); 
by violent and unsupported assumptions as to American 
Louisiana’s costs and rate base ‘‘at the end of, say, five 
years’’ (p. 9); and by fragments of information taken 
from other proceedings (pp. 14, 30-36). 


Respondent dismisses petitioners’ objections to the Com- 
mission’s decision of an unlitigated issue on the ground 
that there was no lack of notice or opportunity to be 
heard, and that petitioners made no effort to present 
additional evidence upon rehearing or by application to 
this Court under Section 19(b) of the Act (Br., pp. 21-22). 
This response misses the entire point of petitioners’ appeal. 
What we object to is a Commission decision setting aside 
a filed rate and requiring the adoption of a different form 
of rate on the basis of statements, contentions and argu- 
ments never advanced at the hearing, never supported on 
the record, never tested by cross-examination and never 
adverted to in argument. Respondent’s brief in this Court 
compounds the error, since it attempts to justify the Com- 
mission’s action by new and additional arguments that are 
not only subject to the same objections but were not even 
suggested in the Commission’s opinion and order. 


The argument that petitioners cannot be heard to com- 
plain because they did not seek to introduce evidence upon 
rehearing or by application to this Court under Section 


19(b) of the Act again misconceives petitioners’ conten- 


tion. Our position is that the burden was upon any one 
who opposed the filed rate to present substantial evidence 
that that form of rate was unjust or unreasonable. There 
was thus no occasion at any time for American Louisiana 
to seek to introduce evidence on the rate form issue. 
American Louisiana can hardly be expected to answer or 
rebut evidence that was never presented! 
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THE BURDEN WAS UPON THOSE CONTESTING AMERI.- 
CAN LOUISIANA’S FILED CONTRACT-DEMAND FORM 
OF RATE TO PRESENT SUBSTANTIAL EVIDENCE 
WHY IT SHOULD BE SET ASIDE AND A COST FOR- 
MULA RATE IMPOSED 


A. The Adoption of a Conventional Contract-Demand Form of 
Rate Does Not Involve an “Increased Rate or Charge” 
Under Section 4(e) of the Act 


In petitioners’ opening brief (pp. 16-19) we demon- 
strated that, under the regulatory scheme embodied in 
Sections 4 and 5 of the Natural Gas Act, a natural gas 
company’s filing of a conventional form of rate is prima 
facie valid and lawful, and the burden is upon those 
attacking that form of rate to establish that it is unjust 
or unreasonable. We emphasized this principle by pointing 
out (Br., pp. 20-25) that Congress had reversed the pre- 
sumption in only one respect, namely, an increase in a rate 
or charge, by a specific provision to that effect in Section 
4(e) of the Act. 


Respondent does not challenge this analysis. However, 
it does make the astonishing contention, never before 
suggested in this or any other case, that the question 
whether American Louisiana’s filed contract-demand form 
of rate should be set aside somehow involved a rate 
increase within the meaning of Section 4(e). This con- 
trived argument appears to be based principally upon the 
claim that American Louisiana has a constantly declining 
rate base; that its rates under a cost formula would there- 
fore continually decline, whereas its rates would remain 
constant under the conventional contract-demand form of 
rate; and that the difference between the specific charges 
under the conventional form of rate and the declining 
charges under a cost formula rate represents an ‘increase’? 
in its rates (Br., pp. 7-14, 20-21). 

We shall show that this argument—which is not even 
referred to in the Commission’s decision and is based en- 
tirely upon matters wholly outside the record—is entirely 
without merit. First, however, it is appropriate to em- 
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phasize the context in which the rate form question was 
presented in the proceedings below. 


1. The level of American Louisiana’s revenues had been approved 
and was not in issue in the rate design hearing 
American Louisiana filed its contract-demand rate 
schedule on April 6, 1959. After the five-month suspension 
period that rate schedule became effective on November 1, 
1959 (R. 12288-99). 


Following a complete audit of American Louisiana’s 
costs by the Commission’s Staff, the parties held a series 
of settlement conferences which resulted in the stipulation 
dated July 14, 1961, to which were attached detailed 
schedules setting out the cost of service data for both 
Michigan Wisconsin and American Louisiana. 


With respect to American Louisiana, the stipulation 
contained specific provisions relating to two separate 
periods; (1) the period from November 1, 1959, when the 
contract-demand rates became effective, to December 31, 
1960; and (2) from January 1, 1961 forward. Paragraph 3 
of the stipulation provided that American Louisiana’s 
rates for the first period would be based on its actual cost 
of service for the test year 1960, and provided for a refund 
of the difference between revenues actually received 
between November 1, 1959 and December 31, 1960 and an 
average cost of service computed for the test year (R. 
22-23). 


Amcrican Louisiana’s rates for the future were covered 
by paragraph 5 of the stipulation (R. 24), which established 
an agreed-upon cost of service for American Louisiana in 
the amount of $56,261,267 ‘‘for the test period consisting 
of the calendar year 1960, normalized for known changes.’” 
It also established agreed-upon specific demand and com- 
modity charges to be effective during the interim period 
from January 1, 1961 until the final division of the rate 
between its demand and commodity components was fixed 


2 Emphasis is supplied throughout this brief. 
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by order of the Commission after hearings on rate design. 
The stipulation then provided (R. 25): 

“7. Pursuant to this stipulation and agreement the 
hearings to be held in the above-captioned matters 
will be limited to the design of the rates for American 
Louisiana and Michigan Wisconsin for the future, in- 
cluding the allocation of costs between demand and 
commodity, but excluding the rates for small general 
and development service.’’ 

Thus, all parties, including M. G. & EF. and the Com- 
mission’s Staff, agreed that American Louisiana was 
entitled to annual revenues of $56,261,267 to cover its costs 
of service for the period beginning January 1, 1961. This 
determination was based upon American Louisiana’s 
operations during calendar year 1960, the agreed upon test 
year, normalized for known changes. The only remaining 
task was to design rates that would permit the company 
to earn the prescribed revenue and provide a proper 
division of the rates between their demand and commodity 
components. 

After all parties had stated on the record their positions 
with respect to the stipulation, the Commission issued its 
order of October 20, 1961, concluding ‘that the stipulation 
as modified herein is a reasonable settlement of these rate 
proceedings.””? The Commission accordingly ordered that 
further hearings be held ‘concerning the design of rates 
for past periods and for the future for both Michigan 
Wisconsin and American Louisiana” (R. 12746-51 ye 

Never at any time during the hearing was any suggestion 
made that the adoption of a conventional contract-demand 
form of rate involved a rate ‘‘increase’’. All parties, 
including the Commission’s Staff, took the position that 
American Louisiana’s cost of service, having been fixed 
by the stipulation and approved by the Commission, was 
not in issue and that the only question was one of rate 
design.? 


3 Thus, for example, counsel for the Commission’s Staff stated (R. 1133): 
‘«* * * We have a stated cost of service from which we are determining the 
level of rates. We have a given quantum of gas with which to play. So we 
have a fixed average cost of gas for the period which is involved.’’ 
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The procedure followed here was thus the familiar 
practice described and approved in Federal Power Com- 
mission v. Natural Gas Pipeline Company of America, 
315 U.S. 575, 584 (1942). The Court there noted: 


“The establishment of a rate for a regulated 
industry often involves two steps of a different 
character, one of which may appropriately precede 
the other. The first is the adjustment of the general 
revenue level to the demands of a fair return. The 
second is the adjustment of a rate schedule conform- 
ing to that level so as to eliminate discriminations and 
unfairness from its details. Such an orderly procedure 
for establishing the rates prescribed by the Act would 
seem to be an appropriate means of carrying out its 
provisions.”’ 


Despite the foregoing, respondent now argues in its 
brief that even after the ‘‘general level of rates’’ had been 
stipulated and approved, this case still involved the 
question of rate ‘‘inerease”’ nevertheless. Needless to say, 
any such idea had never occurred to petitioners nor to 


anyone else prior to respondent’s brief in this Court. It 
was never suggested to the Presiding Examiner; never 
argued in M. G. & E.’s exceptions to his initial decision 
approving the conventional contract demand form of rate; 
and never mentioned by the Commission. The Court 
should recognize the argument for what it is—a contrived, 
belated attempt to avoid the fact that no one presented 
any evidence in opposition to the conventional contract- 
demand form of rate filed by American Louisiana. 


2. Respondent's contention that a rate “increase” was here involved 
within the meaning of Section 4(e) is erroneous on its face 
Petitioners cannot conceive that, even if respondent’s 
contentions were taken at face value, the burden of proof 
provision of Section 4(e) of the Act applies here. That 
provision reads: 

‘At any hearing involving a rate or charge sought 
to be increased, the burden of proof to show that the 
increased rate or charge is just and reasonable shall 
be upon the natural-gas company, ne fe ih 
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Respondent does not and cannot contend that Ameri- 
can Louisiana’s contract-demand form of rate presently 
results in an increase in rates over those that would be 
in effect under a cost formula (see Br., p. 20), but argues 
that over some future period, ‘say, five years from the end 
of the test year used in this case’’ (Br., p. 9), the unit cost 
of gas under the conventional form of rate would exceed 
the unit cost under the cost formula rate. 


Thus, it is not an ‘‘inerease’”’ in rates that is here 
involved, even on respondent’s theory, but a claim that 
American Louisiana’s charges for gas would not be 
reduced as quickly in the future under the fixed form of 
rate, as respondent assumes would be the case under the 
cost formula rate. 


In adopting the burden of proof provision of Section 
4(e) of the Act, Congress obviously had reference to the 
conventional rate increase filing in which, by a change in 
the tariff, some increase in rates or charges is proposed 
over those then in effect. The burden of proof requires 
the company to show that the ‘increased rate or charge’’ 
is just and reasonable. Here, on the other hand, there 
was no ‘‘inerease’’ to justify since the level of American 
Louisiana’s revenues had been stipulated and approved by 
the Commission. 


3. Respondent's contention that a rate “increase” was involved is based 
upon matters that were not, and could not have been, introduced 
in evidence 
The claim in respondent’s brief that American Loui- 

siana’s charges would be lower in the future under a cost 

formula rate than under the conventional specifie rates 
is based upon the proposition that American Louisiana’s 
rate base depreciates at the rate of 314 per cent per year 
and that, ‘“‘Other things remaining equal,’’ its charges 
would be reduced by some 2.025¢ per Mef over a five year 
period (Br., pp. 9-10). Respondent’s theory appears to 
be that specific dollar-and-cents rates are set on the basis 
of test year operations but that, in comparing these rates 
with those under a cost formula, “‘the relative level of a 
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rate is to be judged by the unit revenue it will produce 
over the period of time for which it is prescribed, i.c., the 
foreseeable future, not the test year’’ (Br., p- 20). In 
short, respondent undertakes to compare specific rates 
based upon a current test year with cost formula rates 
based upon conditions over ‘‘the foreseeable future,’’ 
which respondent has defined as ‘‘the end of, say, five years 
from the end of the test year used in this case, 1960” 
(Br., p. 9). 


This ineredible contention indicates a fundamental mis- 
understanding of the test year concept and contravenes 
every precept that the Commission and other regulatory 
bodies have followed in fixing rates for the future. 


The purpose of utilizing a test year is to determine a 
representative and normal cost of service for a regulated 
company. All elements of the cost of service are considered 
together because each element affects every other element. 
Adjustments to actual operating results during the test 
period are permitted only to reflect known and definite 
changes that have occurred or will occur within a short 
time after the end of the test year. 


In this case it was stipulated and agreed that the 
calendar year 1960 was the proper test year, and the 
stipulation stated that American Louisiana’s cost of 
service was established on the basis of the test year 
results, ‘‘normalized for known changes, as set forth in 
the attached four page schedule marked ‘Schedule AL-II’ ”’ 
(R. 24). 


The Commission’s Regulations under the Natural Gas 
Act provide in detail for the submission of test period data 
and the ‘‘known changes’’ that may be considered in a rate 
ease. Section 154.63(e)(2) of the Regulations provides 
that a natural gas company seeking a rate increase must 
submit schedules 


‘<* * * based upon a test period which shall consist 
of a base period of 12 consecutive months of most 
recently available actual experience, adjusted for 
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changes in revenues and costs which are known and 
are measurable with reasonable accuracy at the time 
of the filing, and which will become effective within 
nine months after the last month of available actual 
experience utilized in the filing, but in no event shall 
such test period extend six months beyond the date of 
filing.’’ 


Thus, the Commission specifically restricts rate case 
presentations to actual operating experience adjusted for 
‘‘known’”’ and ‘‘measurable’’? changes which will become 
effective within a short time thereafter. The Commission 
has consistently refused to consider more remote forecasts 
of future events. For example, in Northern Natural Gas 
Company, 11 F.P.C. 123, 129 (1952), the Commission said: 


*‘Our settled policy and practice, and we believe the 
only proper policy and practice, is to test rates for 
the future on the basis of actual experience of a 
representative period of time and to adjust. that 
experience for known changes which have occurred or 
will occur. We have consistently refused to adjust 
rates on the basis of forecasts which are inherently 
uncertain and speculative.’” 


As has been pointed out, none of the calculations, 
assumptions and forecasts upon which respondent bases 
its present claim that cost formula rates would be lower 
“‘at the end of, say, five years’? was put in evidence at the 
hearing, which in itself is fatal to respondent’s contention. 
But more than that, it is clear that none of these matters 
could have been introduced in evidence under the Com- 
mission’s own precedents. The Commission has con- 
sistently rejected attempts to rely upon later data once a 
test period has been agreed upon.® 


El Paso Natural Gas Company, 22 F.P.C. 260, 263 (1959). Compare the 
above statement with the assertion in respondent’s bricf (p. 14) that <‘the 
forecast may be ventured that American Louisiana’s gas supply costs may 
be pulled down yet further.’’ 


5 See e.g., Texas Gas Transmission Corp., 26 F.P.C. 479 (1961); Southern 
Natural Gas Company, 26 F.P.C. 244 (1961) ; El Paso Natural Gas Company, 
27 F.P.C, 1369 (1962) ; Southern Natural Gas Company, 29 F.P.C. 323 (1963). 
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But respondent’s present approach is subject to an even 
more fundamental objection. In all of the cases cited 
above the party attempting to present data beyond the 
test period had at least submitted a complete cost of 
service study for the subsequent period. Here, however, 
respondent does not even purport to present an analysis 
of American Louisiana’s complete cost of service five years 
hence but adjusts only one component—rate base—with 
the ingenuous assumption of ‘Other things remaining 
equal’’ (Br., p. 9). But other things do not remain equal. 
That is one of the principal reasons test year operating 
results are used. 


For reasons to be stated, we strongly deny the basic 
premise that American Louisiana’s rate base will decline 
as forecast by respondent. But even if it did, there are 
many other changes that take place in a company’s cost 
of service over a five year period. Respondent inferentially 
admits as much, since it seeks to anticipate our response 
with respect to two items of cost (Br., pp. 12-14), again 
basing its contentions on broad generalities nowhere 
supported by the record. But respondent does not even 
refer to many other elements of cost which can be expected 
to increase over the next five years. 


The short of the matter is that even if, contrary to the 
Commission’s settled policy, it were proper to make fore- 
casts of operating conditions far into the future, it clearly 
would be improper to forecast one element of the com- 
pany’s cost of service without forecasting all other 
elements as well, which would require the construction of 
hypothetical costs of service covering as many as five years 
subsequent to the last year of actual operating results. 


In sum, respondent’s attempt in its brief to rely upon 
future ‘‘changes’’ in American Louisiana’s rate base is 
refuted by the fact that such ‘‘changes’’? were not and 
could not have been supported by any evidence at the 
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hearing and were not before the Commission at the time 
of its decision. The only ‘‘changes’? which were or could 
have been considered were the ‘‘known changes”’ reflected 
in the cost of service set forth in the stipulation itself 
(R. 24). 


4. Respondent’s assumptions are factually erroneous 


The claim that American Louisiana is a ‘‘declining rate 
base’? company and will therefore have declining costs of 
operation (Br., pp. 9-14), is the foundation both of 
respondent’s claim that a rate ‘‘inerease”’ is here involved 
and of its argument that the Commission was justified in 
imposing a cost formula rate upon American Louisiana. 
We have shown that this contention, based upon assertions 
and assumptions that were never voiced at the hearings, 
is contrary to the fundamental principles that underlie 
rate-making practice. It is appropriate, nevertheless, to 
point out a few of the major misconceptions in respondent’s 
presentation to emphasize the practical point to the rate- 
making principles just discussed. 

(1) Respondent states that American Louisiana’s origi- 
nal investment is being recouped by depreciation charges 
at the rate of 3% per cent per year, and respondent then 
calculates that, ‘‘Other things remaining equal,’ American 
Louisiana would be earning 7.58 per cent rate of return at 
the end of five years. Under a cost formula, respondent 
asserts, American Louisiana’s average unit rate would be 
reduced by 2.025 cents per Mef by the end of that period 
(Br., pp. 9-10). 


If respondent’s argument is premised on the fact that 
American Louisiana is recouping its ‘‘original investment’? 
at the rate of 314 per cent per year (Br., p. 9) the same 
comment could be made about every other pipeline in the 
industry. Every pipeline, with Commission approval, de- 
preciates its investment at or about the same rates, and 
American Louisiana is no more a ‘‘declining cost’? com- 
pany (Br., p. 16) than any other in that respect. 
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If respondent’s contention is that American Louisiana 
cannot be expected to increase its investment sufficiently 
to offset its depreciation charges, two comments are 
appropriate. First, respondent’s calculation assumes no 
increase in facilities during the next five years. To the 
extent that American Louisiana adds any facilities, 
respondent’s calculation is pro tanto erroneous. 


Second, there is absolutely no factual basis for the 
assumption that American Louisiana’s future increases in 
facilities will be less than annual depreciation charges. 
Since American Louisiana first went into operation in 
August, 1956, its investment in plant has increased from 
$109,500,000 to $142,600,000 at the end of 1962, an increase 
of over 30 per cent in less than seven years. American 
Louisiana expects to continue to expand at a comparable 
rate in the future. Any assumption that American 
Louisiana has not expanded or does not intend to expand 
is belied by the facts. 


Respondent admits that pipeline costs tend to rise, not 
decrease, but argues that American Louisiana has ‘‘cheap 
expandability’’ that will offset the rising costs of con- 
struction (Br., pp. 12-13). This argument illustrates why 
matters of this kind must be presented on a record and 
subjected to cross-examinition. ‘*‘Cheap expandability’’ 
does not necessarily mean that unit costs will be reduced 
by expansion; it may mean only that the expansion may 
be accomplished without a rate increase. Many questions 
would have to be answered before respondent’s argument 
of ‘‘cheap expandability’’ could be accepted.® 


In sum, American Louisiana is subject to the same 
depreciation practices and to the same cost factors in con- 
nection with its expansion programs as every other pipe- 
line in the industry. The anonymous calculation made in 


6 What evidence is there of the cost per unit of American Louisiana’s future 
expansions over the next five years? What account is taken of the fact that, 
while adding compression may in some cases provide additional throughput 
without increasing unit costs, the start of a loop line substantially increases 
unit costs? What is the cost effect of construction of supply lines to new fields 
for new gas supply? 
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respondent’s brief (pp. 9-10) could be made in the same 
way and would achieve the same results for nearly any 
pipeline in the country. 


(2) Respondent’s argument as to American Louisiana’s 
declining costs is premised upon ‘Other things remaining 
equal’’ (Br., p. 9). We have shown above that the test 
year concept was adopted precisely because it cannot be 
assumed that one element of the cost of service will change 
and all other things remain equal. 


For example, the capital structure of American Louisi- 
ana, like that of other pipelines, includes debt capital, some 
of which is retired each year through maturities or sinking 
fund provisions. As the bonds are retired, the interest de- 
duction for federal income tax purposes is reduced, with 
the result that federal income taxes are very materially 
increased. Another result of the retirement of sinking 
fund bonds is that the company’s ratio of equity to debt 
increases. Thus, while a particular rate of return may be 
appropriate at the time of the test period, it could be 
wholly inadequate at some date in the future when higher 
cost equity capital will represent a substantially greater 
proportion of the company’s capitalization. 


The enumeration of all of the possible changes in costs 
would unduly lengthen this brief.* However, reference to 
the schedules attached to the stipulation (R. 27-37), which 
are themselves greatly abbreviated, will give some impres- 
sion of the categories of items that go into a cost of service. 


Respondent addresses itself to one specific clement of 
operating costs—the price American Louisiana pays for 
its gas—and comes to the conclusion that ‘‘no rise in 
purchased gas costs in the immediate future will fully 
offset the effect of the reductions in the depreciated rate 


7 Respondent completely ignores any possible increases in operating expenses. 
In this regard, American Louisiana has historically experienced inereases in 
salary and wage levels and related fringe benefits averaging 3 per cent to 
5 per cent annually, In addition state taxes increase; matcrials and supplies 
increase in cost; and maintenance tends to increase as the facilities become 
older, 
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base.’’* Respondent then states that ‘‘the forecast may 
be ventured that American Louisiana’s gas supply costs 
may be pulled down yet further’”’ (Br., pp. 13-14). 


The figures quoted by respondent from the record® 
indicate an increasing cost of gas through 1960. Respond- 
ent asks the Court to ‘‘judicially notice’? American 
Louisiana’s average cost of gas for 1962 and 1963 by 
reference to reports ‘‘on file with the Commission’’ (Br., 
p. 13, note 16), and then refers to the contentions of 
various parties in a pending Area Rate Proceeding (Br., 
p- 14, note 17). But these figures, even if the Court could 
properly refer to them, show that American Louisiana 
currently pays an average of over 20¢ per Mef for gas 
and that the producer group is contending for an area 
price of 24-25¢ per Mef. Unless respondent is here pre- 
judging the Area Rate Proceeding, the rates American 
Louisiana must pay for gas are subject to wide variation 
in possible results. 


Without laboring the point further, it is clear that 
respondent has based its claim that American Louisiana 
is a ‘‘declining cost’’ company on a highly artificial and 
unwarranted assumption as to but one of a multitude of 
factors affecting the company’s cost of service. There is 
no evidence of record, and no finding by the Commission, 
that American Louisiana’s rates would be higher under 
the conventional form of rate than under the cost formula. 
Respondent’s contention that a rate ‘‘inerease’’ is involved 
is clearly without merit. 


8 This statement in itself is recognition that the caleulation in respondent's 
brief (pp. 9-10) is meaningless, That ecaleulation assumes no offset to reduc- 
tion in rate base, whereas respondent now says merely that rises in future 
purchased gas costs will not fully offset such reductions, 


9 The figures showing average cost of purchased gas for the years 1956-1960 
(Br., p. 13, note 16) are taken from the company’s annual reports incorporated 
into the record in connection with the rate of return issue, which was not 
involved in the rate design proceeding, 

10 It may be noted in passing that the Commission has recently granted un- 
conditioned certificates to producers in a number of eases at a contract price 
of 20.625 cents per Mef. See, ¢.g., Columbia Gas Transmission Co., et al, 
Docket No. CP64-1, et al. (Order of November 15, 1963), 29 F.P.C. .... 
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5. Respondent's contention is contrary to the Commission’s Regulations 
and to its decision in this case 

The logical conclusion from respondent’s argument that 
a rate ‘‘increase’’ was involved here within the meaning 
of Section 4(e) of the Act would be that American 
Louisiana had the burden of proof, which it failed to dis- 
charge. Yet respondent does not follow the argument to 
that conclusion for the obvious reason that the Commis- 
sion’s Opinion No. 387 and order of May 16, 1963 are in- 
consistent with that theory. If the Commission had been 
of the opinion then, as respondent’s brief now asserts, 
that American Louisiana had the burden of proof under 
Section 4(e), its order would simply have dismissed 
American Louisiana’s contract-demand rate filing and 
reinstated the rate previously in effect. Instead, as 
respondent now informs us, the Commission considered the 
matter on its merits and made a ‘‘factually supported’’ 
finding that the filed rate was unlawful. 

Furthermore, the Commission’s Regulations clearly 
differentiate a change in rate form, such as was here 
involved, from a rate inerease. Section 154.63(a) (1) 
defines ‘‘Changes other than in rate level’’ to include 
changes in ‘‘rate form (where no change in revenue is 
contemplated).’? Changes of this kind are distinguished 
from ‘‘Rate changes that will result in a general increase 
in revenues’’ (§ 154.63(a)(2)), and it is only with respect 
to the latter that the regulations refer to the company’s 
having to ‘‘sustain the burden of proof imposed by the 
Natural Gas Act’’ (§ 154.63(e)(1)). 

B. The Regulations Imposed the Obligation of Showing “Good 

Cause” Upon Anyone Proposing a Cost Formula Rate 

Respondent responds to petitioners’ contention (Br., pp. 
25-27) that a cost formula rate could be imposed only upon 


11 This has been the Commission’s uniform practice. For example, in Union 
Oil Company of California, 16 F.P.C. 100, 113 (1956), the Commission found: 
**(9) Union Oil * * * have failed to sustain the burden of proof imposed 
upon them under Section 4(e) of the Natural Gas Act to show that their 
proposed increased rates or charges are just and reasonable.’’ 


The Commission accordingly dismissed the rate inerease applications of 
Union Oil et al. and cancelled the schedule of increased rates and charges. 
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a showing of ‘‘good cause’? under the Commission’s 
Regulations by arguing that ‘‘the regulations in question 
have no applicability to the Commission’s own exercise of 
its powers’? under the Act. Respondent attempts to dis- 
tinguish the decisions holding that an agency cannot 
contravene its own regulations on the ground that the 
regulations there involved were intended for the protection 
and benefit of the persons who invoked them, whereas the 
Regulations here in question were merely intended ‘‘to as- 
sure that the Commission and all interested persons could 
quickly determine the level of the rate filed for com- 
parative purposes”’ (Br., pp. 22-24). 

There is no support for the assertion that the Regula- 
tions in question were intended for any such limited 
purpose. On the contrary, these Regulations were adopted 
for the substantive purpose of outlawing escalator-type 
rates except upon a showing of ‘‘good cause’’ for their 
adoption, and the Commission has not hesitated to utilize 
the regulations for that purpose. See e.g., Houston Texas 
Gas & Oil Corp., 16 F.P.C. 118, 138 (1956). 

Since the regulations provide that a showing of ‘‘good 
cause’’ is a prerequisite to adoption of a cost formula rate, 
American Louisiana properly assumed that the Commis- 
sion would not impose such a form of rate without the 
required showing. American Louisiana has thus invoked 
the regulation ‘‘to secure the protection and benefit it was 
promulgated to provide’’ (Br., p. 23). 

Respondent’s contention that the regulations in question 
have no applicability to the Commission’s own exercise of 
its powers under Sections 5(a) and 4(e) of the Act ‘‘to 
determine the just and reasonable rate’”’ raises an interest- 
ing question which need not, however, be decided in this 
ease. For the proper exercise of those powers under 
Sections 5(a) and 4(e) requires evidence and findings 
which, we may assume, would also satisfy the ‘‘ good cause”’ 
requirement of the Regulations. What petitioners object 
to here is the fact that the Commission set aside American 
Louisiana’s filed form of rate and imposed a cost formula 
rate without a scintilla of evidence and without findings, 
in violation of both Section 5(a) of the Act and Section 
154.52 of the Regulations. 


18 


IT. 


THE COMMISSION MADE NO FINDINGS THAT SUPPORT 
AN ORDER SETTING ASIDE AMERICAN LOUISIANA’S 
FILED RATE OR IMPOSING A COST FORMULA RATE 


A. Respondent's Contentions in This Court Confirm the 
Absence of Requisite Findings 


We cannot understand how respondent can now claim 
(Br., p. 24) that the Commission made ‘‘factually sup- 
ported”’ findings that American Louisiana’s filed rate was 
unlawful when it is undisputed that no evidence whatever 
was presented on the issue. Section 10(e) of the Adminis- 
trative Procedure Act, U.S.C. Title 5, §1009 (ec) and 
Section 19(b) of the Natural Gas Act both provide that 
a reviewing court must sct aside findings of the Commission 
that are not supported by substantial evidence. It seems 
too obvious to labor the point that where no evidence was 
presented, the findings, no matter how elaborate, cannot 
stand. 


Furthermore, even if evidence had been presented on 


the rate form issue, the Commission made no findings 
sufficient to permit this Court to sustain its action. This 
is confirmed by respondent’s argument here. Respondent 
now contends that when the Commission referred in its 
opinion to unspecified ‘‘possibilities of abuse,’? it had in 
mind (1) that American Louisiana is a ‘declining cost com- 
pany’’ and, beeause of ‘‘regulatory lag,’? would earn an 
excessive return under a conventional form of rate; and (2) 
that American Lonisiana’s parent, American Natural Gas 
Company, would gain a double advantage because proceed- 
ings to reduce the rates of Michigan Wisconsin and Michi- 
gan Consolidated to reflect reductions in American Louisi- 
ana’s cost of service could not be commenced until the Com- 
mission had issued a rate reduction order under Section 
5(a) of the Act. Respondent’s brief now informs us (pp. 
15-16) that the cost formula rate is not used more widely 
because the conventional ‘‘specifie’’? rate form is necessary 
to encourage economy and efficiency and to avoid the evils 
of ‘‘cost-plus”’ contracts. But, we are told, the problem is 
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not presented in the case of a pipeline’s sales to its 
affiliates, because the over-all interests of the affiliated 
companies will provide the necessary incentive. 

It should first be emphasized that there is not the 
slighest hint of any of the foregoing considerations in the 
Commission’s decision. There is no suggestion, much less 
a finding, that American Louisiana is a “declining cost 
company,”’ which seems to be the underlying premise of 
all of respondent’s present arguments."2 Nor is there any 
reference in the Commission’s opinion to “regulatory lag’’ 
or to its asserted effect upon regulation of American 
Louisiana’s affiliates. The distinction based on lack of 
need for incentive where sales are made to affiliates is 
nowhere mentioned. In short, the fact that none of the 
arguments respondent now advances is even referred to in 
the Commission’s decision conclusively demonstrates that 
the requisite findings were not made. 

Second, the Court will note that nowhere does respond- 
ent claim that the conventional form of rate would permit 
petitioners to take some action which the cost formula rate 
would prevent. Nor do respondent’s arguments indicate 
in what way the conventional rate is any less effective in 
the case of a pipeline’s sales to affiliates than in the case of 
sales to non-affiliates. On the contrary, the substance of 
respondent’s arguments is that the normal processes of 
Sections 4 and 5 of the Act are unsatisfactory in the case of 
any ‘‘declining cost company’? and that it is necessary to 
“‘devise’? (Br., pp. 17-18) some rate formula which will 
operate independently of the rate filing and rate review 
provisions of Sections 4(e) and 5(a) of the Act. In short, 
the undisclosed ‘‘possibilities of abuse’? referred to in the 
Commission’s decision, as explained in respondent’s brief, 
are not related to anything the affiliates may do under the 
conventional form of rate but to an apparent dissatisfaction 
with the ‘‘needless and self-defeating procedures’’ of Sec- 
tions 4 and 5 of the Natural Gas Act (Br., p. 10). 


12 Respondent makes the comment, for example (Br. p. 16), that what might 
be appropriate for a ‘‘declining cost company’’ might not be appropriate for 
a ‘rising cost company’’, 


Respondent’s present position is in sharp contradiction 
of its past attitude on the subject. In South Carolina 
Generating Company, 16 F.P.C. 52, 59-60 (1956), where the 
company filed as its rate schedule a contract containing 
automatic adjustment provisions similar to the cost 
formula rate, the Commission emphatically rejected these 
provisions as unjust and unreasonable. 


B. The Decisions Cited by Respondent Do Not Supports 
Its Contentions 


Respondent attempts (Br., pp. 17-19) to distinguish on 
one ground or another the cases cited by petitioners 
involving pipeline companies that sell gas to affiliated 
distribution companies under the conventional form of 
rates. The case of United Fuel Gas Company, a subsidiary 
of the Columbia System which makes 99 per cent of its 
jurisdictional sales to its affiliates, is sought to be dis- 
tinguished on the grounds (1) that United Fuel makes 
10 per cent of its sales directly to non-jurisdictional 
customers, thus presenting difficulties which, while not 
insurmountable, ‘*the Commission has understandably 
preferred to avoid’’; and (2) that the Columbia System 
has historically been a ‘‘rising cost system’”’ (Br., p. 18). 

The first is a specious argument nowhere referred to in 
any Commission decision relating to United Fuel. Non- 
jurisdictional revenues and costs could be treated in 
precisely the same manner under a cost formula rate as 
they are treated in determining a company’s cost of 
service in setting specific rates. The second argument, 
which relies on calculations based on figures taken from 
Moody’s Publie Utility Manual (Br., p. 18, note 19), is 
equally specious. The figures referred to relate to the 
entire Columbia System, which consists principally of 
distribution companies not subject to the Commission’s 
jurisdiction. 

Even more significant is respondent’s reliance (Br., 
pp. 19-20) upon the cases of Trunkline Gas Supply Com- 
pany and Permian Basin Pipeline Company as ‘‘situations 
more similar to American Louisiana’s.’? While those 
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companies, like American Louisiana, were initially 
required to adopt a cost formula rate, respondent fails to 
inform the Court that Trunkline subsequently filed a con- 
ventional contract-demand form of rate under which it is 
now operating, and that Permian Basin has long since been 
merged into its parent, Northern Natural Gas Company, 
which also has a conventional form of rate"? Thus, in 
neither of ‘‘the situations more similar to American 
Louisiana’s,’’ is the company involved presently operating 
under a cost formula rate. 


Respondent also argues (Br., pp. 27-28) that Mississippi 
River Fuel Corp. v. Federal Power Commission, 102 App. 
D.C. 238, 252 F. 2d 619 (1957), somehow lends support 
to its decision here. But as we pointed out in our initial 
brief (p. 30, note 32), that case is essentially different 
since it involved wholly unregulated transactions between 
affiliates. There, a pipeline company (United) purchased 
gas from its affiliated producing company (Union) prior 
to commencement of regulation of producers under the 


Phillips decision. This Court held, quite properly, that 
under these circumstances ‘‘the Commission must at least 
inquire into the factual justification for the price increases 
paid by United to Union’? (252 F. 2d at 623). But this 
conclusion was based upon the following facts: 


‘c# * * United bought in 19538, the test year, 
approximately 20% of its gas from Union. The price 
was self-determined by the related companies without 
regulatory restriction. No cost data was submitted. 
In fixing the rates to be paid United by Mississippi, 
the Commission included the price paid by United as 
part of the cost of service’? (252 F. 2d at 621). 


We fully agree that such unregulated transactions 
between affiliates should be inquired into, as this Court 
held. But that principle provides no support whatever 
for rejection of one form of rate regulation and the 
imposition of another. 


13 Trunkline Gas Company, 27 F.P.C. 930 (1962) ; Permian Basin Pipe Line 
Company, 24 F.P.C. 1208 (1960). 


RESPONDENT’S ARGUMENTS IN SUPPORT OF THE COST 
FORMULA RATE DO NOT JUSTIFY ITS ACTION 

Respondent has seen fit to present this matter as if this 
Court were called upon, without any evidence of record, 
to determine the merits of the conventional contract-de- 
mand form of rate vis-a-vis the cost formula rate. While 
this Court’s review of the Commission’s decision would not 
appear to encompass such a determination, we feel that it 
is appropriate to present some of the countervailing con- 
ciderations. 


A. The “Regulatory Lag” Argument Is Without Merit 


Respondent asks this Court to assume that American 
Louisiana is a ‘‘declining cost company’’; that it would 
therefore earn excessive profits under fixed rates before 
the Commission could issue a rate reduction order under 
Section 5(a) of the Act. Respondent further contends 
that the necessity of holding further rate proceedings to 
reduce the rates of American Louisiana’s affiliated 
customers would ‘‘guarantee excessive rates to American 
Natural [the parent company] for a double regulatory 
lag’’ (Br., p. 12). We wish to make three brief comments 
with respect to this argument. 

First, even if all of respondent’s unfounded and fanciful 
assumptions were correct, its real complaint is against the 
statutory procedures under which the Commission and 
other agencies regulate rates in this country.* In this con- 
nection we cannot emphasize too strongly that this argu- 
ment is wholly independent of any question of affiliation, 
since the effect upon ultimate consumers of the alleged 
“double regulatory lag’? would be precisely the same 
whether American Louisiana and its customers were 
affiliated or not. 


14 Petitioners do not deprecate the Commission’s desire to adopt methods to 
reduce the number of proceedings it must hear (Br. p. 11). But we question 
whether imposition of a cost formula rate on one company in the industry is 
an appropriate solution, particularly when it involves denying to that company 
the rate filing and rate determination procedures of Scctions 4(e) and 5(a) 
of the Natural Gas Act. 
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Second, we have shown above that there is absolutely 
no basis in the record or otherwise for respondent’s 
assumption that American Louisiana is a ‘‘declining cost 
company.’’ Its stipulated cost of service was fixed on the 
basis of all ‘known changes’’ (R. 24), and we strongly 
deny any assumption based upon unwarranted forecasts 
as to the future. 

Third, the idea that reductions in American Louisiana’s 
rates may more or less automatically be reflected in the 
rates of Michigan Wisconsin and Michigan Consolidated 
under a cost formula ignores the realties of rate-making. 
As has been noted, the rates of those companies, being 
‘*“specific’’ rates, are fixed on the basis of operations during 
a normalized test year. Since the normalized cost of 
American Louisiana’s gas would have to be determined 
in setting such rates, it would be necessary for the Com- 
mission (or the Michigan Public Service Commission in 
the case of Michigan Consolidated) to construct a 
normalized cost of service for American Louisiana in any 
event. The fact that the Michigan Commission would have 
to make such a determination with respect to American 
Louisiana was one of the objections to the cost formula 
rate cited by petitioners (Pet. Br., p. 38).% 

In short, respondent’s ‘‘regulatory lag’’ argument as 
a justification for its action here has two essential 
fallacies: (1) it is based upon assumptions of declining 
cost that are unsupported in the record and unwarranted 
in fact; and (2) it is fundamentally an attack on the 
regulatory processes of the Act itself, applicable to all 
natural gas companies and having nothing to do with the 
affiliation between American Louisiana and its principal 
customers, 


15 Respondent again goes outside the record in this case to reproduce a 
letter from the Michigan Public Service Commission supporting retention 
of the cost formula rate in a previous proceeding (Br, App. A, pp. 30-31). 
We note: (1) the Michigan Commission did not renew its request in this case; 
(2) the Michigan Commission felt that ‘‘ratewise the change in form of 
tariff has little, if any, impact on Michigan customers’’ (Br. p. 30); and 
(3) the Commission’s reason for favoring the cost formula rate at that time no 
longer obtains, since rate refunds in Michigan are now made by credit to 
future bills rather than by burdensome, costly refunds. 
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B. The Claim That American Louisiana Does Not Need the 
Incentive of the Conventional Rate Form Does Not Justify 
the Commission’s Action 


Respondent agrees that a cost formula rate, like a cost- 
plus contract, eliminates a company’s incentive to practice 
efficiency and economy, but respondent contends that the 
incentive is unnecessary in the case of American Louisiana 
because the benefits to its affiliates will impel it to operate 
efficiently (Br., pp. 15-16). 

Preliminarily, it should be recognized that this is not 
an argument that would support a finding that American 
Louisiana’s conventional filed rate was unjust or unreason- 
able. Rather, it is respondent’s explanation why the Com- 
mission has not sought to impose the cost formula rate 
generally upon the pipeline industry, thereby doing away 
entirely with rate filings and rate determinations under 
Sections 4(c) and 5(a) of the Act. Stated otherwise, the 
absence of need for incentive, even if a valid concept, 
would not be a sufficient reason for holding a rate form 
which provides incentive to be unjust or unreasonable. 

Furthermore, respondent’s ipse dixit that ‘‘a vertically 
integrated system like American Natural does not need to 
have the incentive compounded at each inter-corporate 
stage’’ (Br., p. 15) is not only questionable in logic.’* but, 
more importantly, is contrary to practical experience. An 
organization made up of human beings cannot and will 
not put forth maximum effort if the results of those 
efforts are never recognized but are immediately diverted 
elsewhere. The statement of M. G. & E.’s Chairman 
quoted in our opening brief (p. 35) applies as fully to 
American Louisiana as to any other company. 

Finally, respondent several times argues that American 
Louisiana must feel that it will be able to obtain higher 
revenues under the conventional rate form than under the 
cost formula rate or it would not be contending for the 
contract-demand form of rate (Br., pp. 5, 8, 9, 14). 


16 If, as respondent argues elsewhere (Br. pp. 11-12) reductions in American 
Louisiana’s rates under a cost formula are promptly reflected in rate adjust- 
ments of the affiliates, the System incentive claimed by respondent would be 
illusory. 
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Petitioners believe that, given the same incentive as 
other pipelines to improve earnings by practicing efficiency 
and economy, American Louisiana’s rates will be lower 
than would be the case under a cost formula. Improve- 
ments in earnings and higher rates are not synonymous, 
as respondent seems to assume. On the contrary, peti- 
tioners are of the fundamental conviction that the best 
and surest path to lower rates is to encourage utility 
managements to improve their operations and earnings by 
efficient performance. 


CONCLUSION 


While the merits of the rate form questions have been 
argued in respondent’s brief as if the matter were one of 
complete discretion on the part of the Commission, we 
should reiterate, in closing, that the issue is not the Com- 
mission’s preference as to rate form but whether the 
conventional contract-demand form of rate filed by 
American Louisiana is unjust or unreasonable. We 
respectfully submit that no evidence was presented and 


no findings were made to justify the conclusion that the 
form of rate which is standard throughout the pipeline 
industry—indeed, is required by the Commission’s own 
Regulations—is unjust or unreasonable for American 
Louisiana. 
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In their petition for rehearing (pp. 1-2) counsel for the 
Federal Power Commission accede to the Court’s determi- 
nation that because of inadequate notice the order under 
review must be reversed and the matter remanded for 
further hearings not inconsistent with the Court’s opinion. 
However, despite the fact that the burden of proof issue 
was also ‘‘fully argued’’ (p. 2) and ‘‘fully considered by 
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the Court’’ (p. 14), rehearing is requested with respect to 
the Court’s determination of that question. 


The Burden of Proof Issue 


Before answering the contentions advanced in the peti- 
tion for rehearing, it should first be noted that in our 
initial brief to the Court (pp. 16-25) we demonstrated on 
the basis of the language of Section 4(c) of the Natural 
Gas Act and its legislative history, as well as the pertinent 
decisions of the Supreme Court, that it is only with respect 
to a proposed increase in rates that a ‘‘natural gas com- 
pany’’ has the burden of proof. We further demonstrated 
that the Commission had erred in assuming that American 
Louisiana had the burden of proof to establish that the 
“‘change’’ in the form of its rate was just and reasonable 
even though no rate increase was involved. 


In their brief to the Court counsel for the Commission 
did not challenge our interpretation of the statute with 


respect to burden of proof and, instead, they devoted most 
of their brief (pp. 7-24) to an attempt to demonstrate that 
the change in the form of American Louisiana’s rate con- 
stituted a rate increase within the meaning of Section 4(e) 
of the Act. We disposed of those arguments in our reply 
brief (pp. 4-16). 


Despite the foregoing, counsel for the Commission now 
belatedly contends (p. 2) that the Court was ‘precluded 
from considering’? the burden of proof issue and that ‘the 
Court exceeded its jurisdiction’? when it did so. 


The petition for rehearing asserts (p. 2) that ‘the 
Commission did not have an opportunity to pass’’ on the 
question of burden of proof. However, the petition for 
rehearing quotes (p. 4) statements of Michigan Gas & 
Electric Company (‘‘MG&E’’)—in its response to the Ex- 
aminer’s certification of the first stipulation—to the effect 
that ‘‘the burden of proof remains on the applicants with 
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reference to each issue upon which agreement is not 
reached.’ The petition for rehearing then states (p. 4): 
“The Commission agreed with MG&E.’? Moreover, the 
petition for rehearing concedes (p. 3) that the Commission 
“assumed that the burden of proof under Section 4(e) was 
on petitioners throughout, regardless of whether the pro- 
posed form of rate involved an increase in rate level.”’ 
The petition for rehearing itself thus refutes the conten- 
tion (p. 2) that the Commission ‘‘did not have an oppor- 
tunity to pass’? on the question of burden of proof which 
it actually, albeit erroneously, decided in issuing the order 
the Court has here reversed. 


The petition for rehearing next asserts (p. 5) that the 
Commission’s order approving the first stipulation ‘‘clearly 
placed the burden of proof on petitioners’? and that peti- 
tioners ‘‘expressed no objection to this ruling.’’ How- 
ever, a fair reading of the order does not support that 
contention and there was no reason for American Louis- 
jana to object to the order which approved the stipulation 


to which it had agreed. In any event, what is admittedly 
(p. 5) *‘the statutory burden of proof’? could not be shifted 
by such an order.? 


The fact is, as the record discloses (See J.A. 134-135), 
that American Louisiana did not introduce evidence on the 
rate form question because in its view, which this Court 
has now sustained, the burden of proof is on a party object- 
ing to the filed form of rate. If American Louisiana had 
been of a contrary opinion, as the petition for rehearing 
seems to imply, it would of course have introduced evidence 
in support of the filed contract demand form of rate. 


1Contrary to the implication in the petition for rehearing (p. 4), there 
was no oceasion or need for American Louisiana to file an answer to MG&E’s 
response registering American Louisiana's ‘‘disagreement with MG&E’s legal 
conclusion as to burden of proof,’’? (Italics are supplied throughout this 
answer unless otherwise indicated.) 


2 Michigan Consolidated Gas Co. v. Federal Power Commission, (1960) 108 
U.S. App. D.C. 409, 419; 283 F. 2d 204, 214, cert. denied, 364 U.S. 913. 
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American Louisiana also had no basis for any objection 
to the Presiding Examiner’s Decision approving the change 
in American Louisiana’s form of rate and American 
Louisiana naturally did not file any ‘‘exeeptions’’ ( p- 
5) to that Decision. While exceptions were filed by MG&E, 
American Louisiana could not file any answer or objections 
to such exceptions under the Commission’s Rules of Prac- 
tice and Procedure.® 


Counsel for the Commission in their petition for rehear- 
ing (pp. 6-8) further contend, again for the first time, that 
“‘the issue of statutory construction’ as to burden of proof 
(to which the briefs before the Court were in large part 
devoted) ‘‘was not raised before the Commission”? in peti- 
tioners’ application for rehearing. This belated conten- 
tion is refuted by a reading of petitioners’ application for 
rehearing (See J.A. 470-472; 479) which “plainly put the 
Commission on adequate notice of petitioner’s objee- 
tions.’’ 4 


The excerpts from petitioners’ application for rehearing 
quoted by counsel for the Commission in their petition in 
this Court (p. 6) were addressed to a different point, 
namely, that American Louisiana had demonstrated that 
it had satisfied the condition of the original order requir- 
ing American Louisiana to adopt a cost-formula rate until 
it had accumulated sufficient operating experience to justify 
changing to a conventional form of rate (See J.A. 469). 
Having shown that this condition had been satisfied, how- 
ever, American Louisiana did not have the burden of jus- 
tifying its adoption of the conventional form of rate, and 
American Louisiana so contended in its application for re- 
hearing (See J.A. 470-2). 


3 The Commission’s Rules of Practice and Procedure (§ 1.31) have since 
been amended to permit the filing of answers to exceptions. 


4 Natural Gas Pipeline Co. v. Federal Power Commission, (3rd Cir. 1958) 
253 F. 2d 3, 8, cert. denied, 357 U.S. 927. See also City of Pittsburgh v. 
Federal Power Commission, (1956) 99 U.S. App. D.C. 113, 121, 237 F. 2d 
741, 749. 
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To the extent that the Commission’s decision seemed to 
be based upon American Louisiana’s failure to introduce 
evidence in support of its proposed conventional form of 
rate, petitioners contended expressly and repeatedly in the 
application for rehearing that the burden was not on Amer- 
ican Louisiana to justify the form of rate it had filed. To 
the extent that the Commission’s decision appeared to be 
a holding on the merits in the absence of any evidence, 
petitioners likewise contended that any such decision lacked 
support in the record (See J.A. 479). 


In connection with the foregoing it may be noted that, 
while counsel for the Commission now complain (p. 7) that 
petitioners’ contentions were based ‘‘solely on the Commis- 
sion’s regulations’? and not on Section 4(e) of the Act, 
the regulations in question were adopted (pursuant to Sec- 
tion 4(¢)) for the purpose of implementing Section 4(e)? 


The petition for rehearing next asserts (p. 8) that ‘“‘At 
no time’’ did petitioners put MG&E ‘‘on notice’’ that they 
were demanding ‘‘that MG&E assume any burden under 
Section 4(¢).’? This assertion is contrary to the record 
(See, e.g., J.A. 134-135) and, in any event, it was not in- 
cumbent upon counsel for petitioners to give counsel for 
MG&E legal advice with respect to the latter’s burden of 
proof under Section 4(e) at the risk of having the burden 
shift if they did not do so. 


In connection with the foregoing it should be noted that 
the ‘‘grounds upon which an administrative order must be 
judged are those upon which the record discloses that its ac- 
tion was based’”* and the ‘‘courts may not accept appellate 
counsel’s post hoe rationalizations for agency action.’” 
There is not the slightest suggestion in the Commission’s 
opinion and order (See J.A. 424-5) or in its order denying 


5 See Order No, 144 of October 30, 1948 (13 Fed. Reg. 6371). 
8 Securities § Exchange Commission v. Chenery Corp., 318 U.S. 80, 87 (1943). 


7 Burlington Truck Lines v. United States, 371 U.S. 156, 168-9 (1962). 
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rehearing (See J.A. 498-9) that its action was based in 
any way upon the alleged lack of notice to MG&E. 


The petition for rehearing further complains (p. 8) that 
the Court’s holding, ‘‘long after the fact, that the burden 
was on MG&E”’ does violence to established principles of 
“‘procedural fairness.’’ Having acceded to the Court’s 
determination that American Louisiana was denied ade- 
quate notice, counsel for the Commission are hardly in a 
position to advance such a contention on behalf of MG&E. 
Moreover, petitioners cooperated fully in attempting to 
settle these important matters in which they were vitally 
interested in accordance with the Commission’s announced 
policy of encouraging such scttlements.® On the other 
hand, MG&E is not even a customer of American Louisiana 
and had no interest in, and would not be affected by, the 
form of its rate (See J.A. 495-499).° Moreover, as Staff 
Counsel and the Presiding Examiner noted on the record,” 
MG&E obstructed the attempts of the other parties, in- 
cluding the Staff, to settle these matters by agreement. 


Entirely apart from the grounds upon which rehearing 
is ostensibly being requested, counsel for the Commission 
frankly state their position to be (p. 11, fn. 6) that the 
Court’s resolution of the burden of proof issue ‘‘is wrong 
as a matter of law and that the proponent of a rate change 
has the burden of initial proof and of ultimate persua- 
sion.’’ Moreover, there can be no doubt that ‘‘in the final 
analysis statutory construction is a legal function’? for 
the Courts.” 


8 See Section 1.18 of the Commission’s Rules of Practice and Procedure, 
also Cities of Lexington, ete, Ky. v. Federal Power Commission, (4th 
1961) 295 F. 2d 109, 121. 


9See Lynchburg Gas Co. v. Federal Power Commission, (3rd Cir. 1960) 
F. 2d 756, 760-1. 


10 See ¢.9., J.A. 90-91; 101; 127-128. 


11 Folsom v. Pearsall, (9th Cir. 1957) 245 F. 2a 562, 
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It is thus apparent that, in belatedly advancing the con- 
tention (p. 2) that the Commission ‘did not have an oppor- 
tunity to pass’? upon the issue and that this Court ‘‘is 
therefore precluded from considering’’ that issue, counsel 
for the Commission have resorted to another ‘‘favorite 
cliche of administrative tribunals whose findings and con- 
clusions have been queried by a court.’’! 


The “Many Practical Problems” 


Counsel for the Commission assert (p. 2) that the 
Court’s decision on the burden of proof issue ‘‘cannot be 
reconciled”? with this Court’s decision in Lynchburg™ and 
would give rise to ‘‘practical difficulties and frustrate’’ 
the Commission’s administration of Section 4 of the Act. 


Contrary to the above contention, Lynchburg did not 
remotely involve the question of burden of proof under 
Section 4(e) of the Act. Instead, the issue in that case 
was whether there would be an increase in ‘‘the pur- 
chaser’s cost’’ of gas (p. 9) by which it was ‘‘aggrieved.’? 
In contrast to the rate charged for the gas that is sold, the 
“‘cost”’ of purchasing gas under the rate admittedly (p. 10) 
“would vary from purchaser to purchaser.”’ 


The petition for rehearing contains the astonishing 
statement (p. 11): ‘In most cases it would be impossible 
to determine at the outset whether (or to what extent) a 
new rate schedule amounted to an increase.’? Yet the in- 
numerable suspension orders which the Commission has 
issued under Section 4(e) of the Act invariably state 
whether a rate increase is involved and, if so, the amount 


12 Mississippi River Fuel Corp. v. Federal Power Commission, (1947) 82 
U.S. App. D.C. 208, 227; 163 F. 2d 433, 452. See also Michigan Consolidated 
Gas Co, v. Federal Power Commission, (1960) 108 U.S. App. D.C. 409, 430; 
283 FP. 2d 204, 225-6, cert. denied, 364 U.S. 913. 


13 Lynchburg Gas Co. v. Federal Power Commission, (1964) —— U.S. App. 
D.C. ——, 336 F. 2d 942. 
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of the increase. Moreover, the position now being taken 
by counsel for the Commission would lead to the conclu- 
sion that, despite the 26 years which elapsed since the 
Natural Gas Act was passed in 1938, the Commission is 
unable to effectuate the intent of Congress with respect to 
the burden of proof under Section 4(e). 


Without stopping to answer the other speculative ques- 
tions with respect to the possible impact of the Court’s 
ruling in situations not presented here," it may be noted 
that the petition for rehearing refers (p. 10) to ‘‘the rela- 
tively unusual measure of agreeing on the rate level in the 
course of the proceedings.’’ However, as we pointed out 
in our reply brief (p. 7), the Supreme Court long ago made 
it clear that the fixing of rates ‘‘often involves two steps 
of a different character, one of which may appropriately 
precede the other. The first is the adjustment of the gen- 
eral revenue level to the demands of a fair return. The 
second is the adjustment of a rate schedule conforming 
to that level * * *.”’%* Moreover, it is not ‘‘unusual’’ to 


follow that procedure as was done here.'® 


Counsel for the Commission again reveal their real posi- 
tion when they frankly state (p. 11): ‘‘we have yet to 
hear any reason for putting the burden of proof on the 
seller in any Section 4 case that would not apply fully in 
the present kind of case.’’ In other words and put more 
bluntly, they see no justification for limiting the filing 
company’s burden of proof to a rate increase as now pro- 
vided in Section 4(e) of the Act. 


14 This case does not involve any issue with respect to ‘‘zone’? rates (p. 11) 
or the ‘‘tilt’’ between demand and commodity charges (p. 10). 


15 Federal Power Commission v. Natural Gas Pipeline Co., 315 U.S. 575, 584 
(1942). 


16 See, ¢.g., Atlantic Seaboard Corp., 26 F.P.C. 945 (1961), and Northern 
Natural Gas Co., 14 F.P.C. 11, 12 (1955). 
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The short and complete answer to the foregoing is that 
their ‘‘remedy lies with Congress’’? which ‘‘is in frequent 
session, its doors open and its committees available.’’!8 
Congress might be persuaded to amend Section 4(e) of 
the Natural Gas Act as it amended Section 15(7) of the 
Interstate Commerce Act to impose the burden of proof 
to support any proposed ‘‘change”’ in a rate schedule (See 
our initial brief, p. 24). 


However, unless and until Section 4(e) is thus 
amended,” the Commission cannot shift the burden of proof 
as there prescribed. Nor can counsel for the Commission 
properly tell this Court that (p. 2) it is ‘precluded from 
considering,’’ and ‘‘exceeded its jurisdiction’’ in deciding, 
that the Commission’s determination of the purely legal 
question of the burden of proof was erroneous. This is 
particularly true where, as here, the matter is being re- 
manded to the Commission for further proceedings in any 
event and the Court’s ruling should expedite the disposi- 
tion of such proceedings and preclude the impairment of 
petitioners’ rights which could otherwise result. More- 
over, it appears that counsel for the Commission in their 
petition for rehearing are actually seeking the opportunity 
to persuade the Commission to adopt their erroneous view 
on the burden of proof issue (p. 11, fn. 6) which could 
only lead to another review and another reversal in these 
long pending matters.*° 


17 Mississippi River Fuel Corp. v. Federal Power Commission, (3rd Cir. 1953) 
202 F. 2d 899, 903. 


18 Border Pipe Line Co. v. Federal Power Commission, (1948) 84 U.S. App. 
D.C, 142, 146; 171 F. 2d 149, 153. 


19 In accordance with the recommendation of the Federal Power Commission 
which was sect forth in its annual reports to Congress over a period of many 
years (See ¢.g., 1951 Report, p. 144, and 1961 Report, p. 2), Section 4(e) was 
amended by the Act of May 21, 1962 (76 Stat. 72) to delete the proviso which 
precluded the Commission from suspending a change in a rate covering the 
sale of gas for resale ‘‘for industrial use only.’? 


20 See United States v. DuPont deNemours § Co., 366 U.S. 316, 355 (1961). 
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A Rule-Making Proceeding 


In their petition for rehearing counsel for the Commis- 
sion also object (p. 12) to the Court’s statement that if 
the Commission should believe that a ‘‘change to contract 
demand is * * * unreasonable per se in any case involving 
inter-affiliate sales of gas,’’? the Commission ‘‘should pro- 
vide other interested parties an opportunity to be heard’’ 
in accordance with the Administrative Procedure Act. 


Contrary to the present contention of counsel for the 
Commission (p. 12), the petitioners’ application for rehear- 
ing was clearly adequate to advise the Commission of 
petitioners’ position in this regard (See J.A. 483-485; 489). 
In any event, the appropriateness of the procedure which 
the Court suggested is confirmed by the fact that the Com- 
mission’s Regulations, which prohibit a cost-formula rate 
except ‘‘Upon application and for good cause shown,”’ 
were prescribed by its Order No. 144 of October 30, 1948 
after an industry-wide rule making proceeding (13 Fed. 


Reg. 6371). Moreover, there is not the remotest ‘‘con- 
flict with the Supreme Court’s decision in Califormia v. 
Lo-Vaca Gathering Company, US. , 33 L.W. 4159,” 
which involved the wholly unrelated question of the Com- 
mission’s jurisdiction over commingled gas. 
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CONCLUSION 


For the reasons outlined above, the petition for rehear- 
ing is without merit and should be denied. 
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